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Conventions 


CONVENTIONS 


I have tried to abbrevi 


As far as. possible ¢ all bibliographical 
references, Where a source is commonly known by the name of its author, I 
have given just the name of the author; where it is commonly known by its 


title, T have usually given an abbreviated form of the title: otherwise, I have 


made my own choice between these two possibilities. Fuller details, along 
with the abbreviations used, will be found in the Bibliography 

Bi 
the Bi 
it seemed appropriate to include them. Where dates ar 


death-date 


graphical details, including death-dates, have in general been left to 


aphical Notes at the end of the book, except in a few cases where 


only the Hijet date is given; in the case und dates of reigns 


ete,, the Christian equivalent will be found in the 


ographical Notes 


Dates in the first and second centuries of the Muslim era are notoriously 


and often two, three or more conflicting 


difficult to pinp 


dates are given y T have tried 


a particular event: in cases of uncertai 


where poksible fo arrive at af 


nable compromise or simply left the 
problem unresolved, 
lendar 1 have 


For converting dates from the Hijet to the Christian 


cither relied on the bibliographical works of Brockelmann and Seagin and 
the Encyclopaedia of Eslam en in Bacharach’s Near Ka 
Studies Handbook. Obbvic ny instances where a year in the 
Hijri calendar spans the end of one Christian year and the b 


used the tables 


another: in such ces | have tried to use commonsense to determine 


which of the two dates is more likely, or simply taken the first date. ‘The 


reader should therefore exercise due caut 
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Introduction 


20k is about the application of the ( law: It considers the 


axis used by Malik in his Muwatfa’ v 


derive judgements from the 


Qur'an and is thus concerned on one level with the finer details of 
Qur'unic interpretation. However, since any disc of the Qur'an in 
he M must necessarily include consideration of the 
wh, shad and ‘amal, these terms — or at least the concep 
also receive considerable attention, Indeed, the argument 
2 bearing on the history and development of Islamic 
" ne above terms are the expression ~ than on the science of 
Quranic interpretation : 
There are at present two main views on the origins of Muslim 
prudence: that of the ‘classical’ (i.e. post-Shafi't) Muslim scholar 
a at of the revisionist sct {most modern Western scholarship 


associated in particular with the views of Goldziher and Schacht.' The 


ical picture shows Islamic law as deriving from two main source 


preserved as the texts of the Qur'an and the hadith of the Prophet 
red to as ‘the sana’), in addition to certain other acceptable sources 
ch nsensus) and gids (analogy), all of which derive their 
ic authority from the texts themselves. Although it acknowledge 


al 


initial period th 


ireulated in primarily 


Qur'an in an oral as much ai 


enally text-based, since the material, whether 


ral or writte nds for its authority on its fixed form. It culminate 
in the later view that a knowledge of Islam, and thus also of Islamic law, is 
ff ricted to a knowledge of the texts of the Quran and the 
particular the tions of al-Bukhirt and Muslim, although 
with some recognition of the other four of the ‘Six Books’, i.e, the 
s of al-Tirmidhi, Aba Dawad, al-Nasa’t and Ibn Majah, which 
are most commonly seen today as the main sources of Islamic 
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‘The dominant paradigm in modern Western scholarship, however, 
although basically accepting the carly origin of the Qur'an, sees the vast 
majority of the Aadt-matcrial as apocryphal, having been back-projected 
as sayings of the Prophet only at a much later date. This, it is said, was 
done in order to invest what was originally the local practice of individual 
centres of learning in the Muslim world with the authority of the Prophet 
himself in an attempt to accord legitimacy to their own views. The 
evidence adduced for this view is, very briefly, the relatively rapid 
pearance of a large body of hadith-m 


al where previously, it is 


claimed, none, or very litle, had existed; and, also, the presence of 
numerous anomalies and contradictions both in the texts themselves and in 


their chains of authority (iondds), all of which casts doubt on the authenticity 


of this material and points to its having been fabricated at a much later 
date than is usually claimed. ‘This alleged wholesale fabrication of hadith is 
seen as the result of the activities of an initially small group of scholars who, 
in opposition to what they considered to be on the one hand the godless, 
irreligious nature of the Islamic state at that time, and on the other hand 
the widely divergent and randomly derived local practice of the various 
le 


1 schools of the time, aimed to impose some kind of unity and overall 


authority by developing the idea of a ‘nme of the Prophet’ which it was 
incumbent on all the Muslims to follow. Me 
that the idea of the sna of the Prophet as a normative model did not exist 
bef 


Western scholars thus hold 


this time. Instead, they argue, the word samna referred variously to 
the consensus of opinion of the different local schools, The collocation 


sunna of the Prophet’, is held to 


‘hitb ancl soma’, ancl even the expression 


have been in use right from the e: 
gene 


est times, but only in the vague, 
ense of what was consider 


ed right or just by the particular group 
using it, as when used by the different political groups calling each other to 
Book of Allah and the sume of His Prophet 

It ix the contentic 
has not yer b 


of the present study that there ix a third view which 


sufficiently examined {if even recognised) by modern 


Muslim or otherwise. ‘This third view is one which, 


seholars, whethe 


although in many respects highly traditional, nevertheless diverges from 
the ‘classical’ view on a number of important points, and which, although 
essentially opposed to the Western revisionist position, nevertheless agrees 
with it~ against the ‘classical’ view ~ on a number of key issues. This third 
view is that offered by Malik's Muwatta 
This study is not constructed as « refutation of either of the two views 
outtined above, ‘The intention is to point out that this third view exists in 


the sources but has not been adequately de 


ribed, let alone adequately 
ship, and that it has gre 


considered, by present-day sche 


bearing 
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our understanding of the nature and development of Islamic law, For 


whereas the first two views, altho josed to each other, are essentially 


similar in that they are both text-based ~ the one from a positive, the other 


from a negative, standpoint — this thi 


jew allows us a fundamentally 
different perspective on Islamic legal history where the true exptession of 
the law js seen as being preserved not in a corpus of texts but in the actions, 


i, of men. 
This third view agrees with the traditional view ~ against the revisionists 


in seeing Islamic law as based on Qur'an and sunna from the beginning, 


but it disagrees with the traditional position with regard to how this sunna is 


defined. For whereas 


wna in the traditional, ‘classical’, sense refers almost 


invariably to 


Mh (as Schacht points 


in its Muwatuan, "pre-classical’, 


sense it is by no means co-terminous with Aadith (as Schacht 


in points 
out), but is, rather, intimately linked with the idea of ‘amal, or ‘practice’ 
Schacht also uses the expression ‘living tradition’ to cover this concept)! 
That is, hadith refers to.texta whereas summa refers to action. However, not 
only must suina be distinguished from hadith, but 


Schachrian 


and this is where the 


Muwattan view diverges from th sunna must also. be 


distinguished from ‘anal, though not in the same way. For whereas sunna in 
its Muwattan seny 


ofthe Prophet, ‘an 


refers to a practice originating in the practice, or sunna, 


cept which includes not only the sunna 
all 


sunna is ‘amal, but not all ‘amal is sunna; indeed, as we shall see, Malik 


lished by the Prophet but also the ptihéd of later authorities. Th 


typically differentiates those pasts of ‘anal that contain clements of later 
‘ptihad in addition to a base in Qur'an and/or sua by using the word amr 
Wh 


swing and ythad 


the Mueratja® shows most clearly is that these elements 


Qur'an, 
ace seen as inextricably bound together into one whole, 
Muwatta'is, 
arly book of had@h, 
representing for the first group a kind of prototype sahih hadith collection 
id 


namely, the ‘enal of the people of Madina, Thus although the 


and revisionist scholars as an 


seen by both tradivonal 


With its imdds not yet sufficiently elaborated and its ra’y not yet excised, a 


representing for the second a relatively similar picture of a midway stag 


where there is still considerable reliance on the opinions of early authorities 


alone, it is in fact neither of these, 
re of what Malik ce 
essential aspects of the din in. action. The Qur'an is th 
d so too is the sunna of the Prophet; but 9 100 


rather than on the hadith of the Proph 


idered to be the 


Rather, it presents a composite pi 


re = in very large 


measure, as we shall sec 


are the judgements and gihdd of the caliphs, governors and. scholars 
including Malik himself) right chrough from. the time of the Rightly 


Guided Caliphs to when Malik was compiling his material in the first half 
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of the 2nd century AH, and none of these elements can ultimately be 
separated from the others. A particular practice may ostensibly derive from 
the Qur'an, of from the sua of the Prophet, or frony later authorities, but 
it ¥en as part of a whole — the existential, lived, reality that Malik found 
himself'in, 30 that he could describe it by saying, for example, '[This i} the 
Sinna here and {this is] whatL found the people of knowledge in our city 
doiig-s=, or, ‘This is the position that the people of knowledge have 
always held to here,” What Malik effectively presents us with is a package, 
and this package, although reaching us in the textual form of the book 
entitled ‘the Muvcaf{a”, of ‘amal, ie. action, rather than 
texts, hence the constant reference throughout to what people were 
actually doing, 

What we further see suggested by the Mucayfa’ is a process whereby the 


as essentially 


original picture of ‘amal ~ intimately linked, as we have said, with the idea 
of swma but by no $ synonymous with it ~ gradually becomes 
replaced outside Madina, first in Iraq and then later practically everywhere 
else, by hadith, which is then called sunna but may in fact not represent swnna 
Thus what begins in Madina as an ‘amal-based dix (represented by 
Malik) becomes partially systematised in Iraq (represented by Ab@ Hanitfa, 
or, more correctly, his pupils Aba Yosuf and al-Shaybant) and then even 
more so by al-Shafi‘l, so that by the time we come-toAbmad ibn Hanbal, 
who effectively preferred weak hadithy to no hadithy at all,” and Dawad al- 
Zahiri, for whom. even. gpd. was. out of the question, we have reached an 
almost totally Aadith-based, i,¢. text-based, religion. This_was clearly not 
Malik’s view of Qur'an and suma, for whom ‘amal, ize, ‘action’, was 


Paramonnt 
The particular importance of the Muaffa’, then, lies in its being not 
y our earliest formulation of Islamic Jaw, but also our earliest record of 
that law ay a lived reality raiher than the theoretical construct of later 
scholars. In it we see judgements being handed down and precedents 
heing created not only by the Prophet, the Rightly-Guided Caliphs and 
other senior Companions, but also by later caliphs, governors and 
sebolars in a continuous extension of the initial Qor'anie impulse as and 
when circumstances demanded. Furthermore, it represents Islamic kaw 


and legal literature before the major change of methodology propounded 
by T. With his insistence on the overriding authority of Prophetic 
sunna as preserved by hadith rather than the old idea of Prophetic-suana as 
preserved! by ‘amal was to transform it radically and lead to the great 
upsurge in the importance given to hadith in the third and fourth centuries 
AH, Indeed, one of the dominant themes of the Myoatta” la its portrayal 
of the legal practice of the ‘ancient’ (to use Schacht’s epithet) school of 
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Madina is precisely that of swmna being preserved by ‘amal rather than 
hadith 

This study, then, is an attempt to go back before the time of al-Shafi't 
and reconstruct a picture of how the most ‘a 


ientof the ‘ancient’ schools, 
Le. that of Madina-#pproached the question of applying the Que'an as law 
As Brunschvig suggested as long ago as 1950 (the year in which Schacht 


published his Origins): “If we could free ourselves from the hold of al-Shafi'T, 


whose ingenious synthesis has falsified owe perspectives for a long time 


ed .., we would pr 


haps be able to see the origins of figh with new 
eyes.” This study 


ns to do precisely that 
To investigate adequately every aspect af the Mucatfa’ would obviously 
be beyond the scope of a single volume. Instead, 1 have chosen to 


concentrate upon the specifically ‘anie element in it, for two 


ain 
reasons: firstly, because of the importance of this element within the 


framework of Islamic lav, a 


d, secondly, 


ause it has been almost totally 
neglected by modern Western scholarship. 


This study divides 1, 


ally into three parts, The first gives the general 
contextual background of Madina which is essential if one is to place Malik 
and his Micvatia’in their proper Madinan setting: Chapters One and ‘Two 


id the Madinan character of 


a brief coverage of this setting 


and his book. Furthermore, since Malik was an exponent 
ould say the exponent ~ of Madinan ‘amal, and acceptance of 


effect, the re 


point of difference berween the ‘ancient’ 


Madinan school and 


what 


1 other schools, it is important to understa 
he understood by ‘anal: Chapter Three is therefore devoted to this question 
and in particular the relationship between it and hadith as a source of kaw in 
ok 


ient in. the 


Islam, which is crucial to an understanding of the rest of the b 


Two concerns the more specifically Qur'anic ele 


deals briefly with textual aspeets of the Qur'an iit 


Mu 


the Mawotja’ and includes a survey of the shddhdh vn 


ats found therein 


and their value for exegesis, Chapters Five and Six caver the more 


technical aspeets of Malik’s use of 


Qur'an in the Mucotta’, although 


always against the contextual background of ‘amal. Chapter Seven deals 


with more chronological considerations, namely, the value on the one hand 
i-nuedl for Qh 


nd, on the other, of the Umayyad contribution to the development 


hand asbab 


ranic interpretation in the context of 


of Isa 
Part Three (Chapters Bight and Nine and the Conclusion) is in. the 


nie law from its basis in Qur'an and sunn 


nature of a conclusory section where the commonly accepted axiom that 


Islamic law is based on the two-fold source of Qur'an and sumna is re 


xd in the light of the preceding chapters 
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INTRODUCTION 
A note on sources 


Malik’s own work and words naturally provide the basic data for this study, 
but clearly any full understanding of his ideas is not possible without 


reference to the ideas of his contemporaries, Later appreciations of his 
position are also helpful in determining his method, although one must be 
cautious of subsequent impositions of structure where none necessarily 


existed. 


The main sources for this analysis are the Mueajta’ and the Qur'an and 


the commentaries on them both For the Miaeama’ | have used in particular 
the commentaries of al-Baji, al-Suyafi and abZurqant, and for the Qur'an 


the Tafsrs of al“Tabari, Ibn Juzayy and ‘al-Jalalayn’ and the 


pn’ works 


of al-Jaypy and Ibn al“Arabl. Also important for the views of Malik himself 
are the Mudauwwna of Sahndn and the ‘Uthiye (or Mastathraja) of 
Muhammad al“Utbi, As for general works on figh, 1 have relied 


particularly on Ibn Rushd’s Bidiyat al-mujlakid and Ton Juzayy’s ol-Qsadntr 


alfghivya for an initial appraisal of points af difference between the 
madhhabs, For the specifically Hanaft posit 
on al-Sarakhst's Mabuif, al-Jageis's Ahkitm and al-Shaybant's transmission of 
the Mu Shafi'ts Umm. No 


systematic attempt has been made to collect data on any other of the main 


aly 


nT have relied predor 


wa’, and, for the Shaft position, on 


madhhabs — whether Sunni or otherwise ~ alth 


ugh occasional reference 


been made to them. 


Two further points: firstly, although some of these sources are 
considerably later th 
hardly 


the picture they give and that found in the carliest sources; I therefore 


the men whose opinions they purport to con 


discrepancies ~ and even then not serious ~ between 


consider them to be generally accurate presentations of earlier views 
(Where T have noted a discrepancy | have indicated it). Secandly, 1 have 
r 


mpted to be strietly accurate in my reference to non-MAliki views 
Sometimes, for instance, I have referred to the ‘Iraqi’ or the "Kufan’ view 


when it could be argued that there was not necessarily consensus 


1 the 
point in either Iraq or Kufix; nevertheless, for the purposes of this study 
aand especially as a foil 1 Malik’s view, I believe these designations to be 


essentially correct 


A further note 


Those subscribing to the Goldziher/Schacht thesis are wont to cast deubt 


on the authenticity of early texts such as the Mureujts’, Suffice it to say here 
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hat the evidence at our disposal in favour of a text that 
mu «attributed to Malik himse recent asseveral to the 
tra The reader will find more on in Chapter Two. 
As for Malik’s accuracy and honesty, it is enough th all the Mustirns 
are agreed on his ¢ ally high standards of transmission whether or 
hey ab cde {figh. As al-Dhahabr put it: "The 
Muwatja’ inspires a confidence and respect which aralleled (inna lit 
Ml . oh ulab La yaedcinwhd shay 
therr ¥ would undergo severe physical punishment rather 
han suppre misrepresent a recognised hadith is not the sort of man to 
I y his own final judgement 


PART ONE 


The Madinan Background 


CHAPTER ONE 


Malik and Madina 


m Madina but h 
y , f either his gr 
Malik Abt ‘Amir 
Uthmnan, the caliph, and 
His son, Malik ibn Abr ‘Ar 
h and 
1 various € anion 
Hurayra.® He is also er ith 
h further ¢ report 
n Ate + th 
As on d r wh n 
al ar . f Mail 
Abi ‘Amir, wa respected tm 
U ik father, figui 
al-Rabi Malik 


1 north 
randfather, 
Abo. “Amir 
aid by some 


° Malik 


THE MADINAN BACKGROUND 


transmitter of adit," and it is said that his father, Anas ibn Malik, was one 
also,'" With such a family background it was not, therefore, surprising that 


Malik should have taken an interest in learning, 


Malik’s early life 


Very little is known about Malik’s early life, One report says that he helped 
his brother sell cloth before taking to a life of learning,” while another 
ig to be one himself 


speaks of him keeping company with singers and want 


until persuade 
speak of his 
at-itm) before he went out to study suggest that he was still only a young 


by his mother to study figh instead.!” However, reports tha 


ther dres 


him up in “the clothes of learning’ (diab 


boy when he began studying" Indeed, one 1 


port specifies that he began 
studying when he was cleven.'” Whatever the case may be, he must have 


studying at an early age and been a particularly able student, since 
he was already a well-established and respected teacher by his late 
twenties, 


nt considerably earlier." 


His teachers 


Malik studied under many teachers, but the man said to have had the most 


influence on him was the younger Successor ‘Abd: 


sh ibn Yazid ibn 


Hurmuz,'" Very litte is known about Ibn Hurmuz, 


cept that he was 
considered to be one of the great men of learning of his generation in 
Madina," and 
Jong and close."” There is 


at Malik’s association with hirn was likely 10 have been 
» mention of Ibn Hi 


Wu as an authority in the 


Mueatta’, but this is explained by him being said to have required from 
Malik on oath not to men 
hin.” 


ion his name in any hadith he transmitted from 


Another teacher with great influence on Malik was the older Successor 
Nafi', the mawid (treed slave) of ‘Abdallah ibn “Umar. Nafi"s standing way 
such that Malik said that if he had heard « hadith from Na 
‘Umar he did not mind if he had never heard it from anyone else,”’ while 
the iad “Malik - Nai’ Bukhari and 
later scholars of hadith to be the ‘golden chain’ of authority (silndat al-dhahab’ 
because of the excellence of each individual link, 

Nai’ is in fact the only older Successor whose name figures prominently 
as a direct authority in the Muewii’. Most of Malik's immediate teachers 


younger Successors of the generation of Ibn Hurmuz, such as Ibn 


Thn “Umar’ was considered by a 


we 
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Shihab al-Zubri, Rabi'a ibn Abt ‘Abd al-Rabmén ('Rabi'at al-ra'y’), AbO I+ 
Zinad ibn £ 


h having met C 


akwiin and Yahya ibn Sa‘id al-Ansart. These men in wr, 


mpanions, had for the mast part gained their 
m older Madinan Successors such as Sa°id ibn al-Musayyab, 
Urwa ibn al-Zobayr, al-Qasim ibn Muhammad ibn Abi Bakr, Kharija ibn 
Zayd ibn Thabi, Sulayman ibn Yasir, "Ubaydallah ibn "Abdallah ibn 


Urba ibn Ma Aba Bakr ibn ‘Abd al-Rabmin iba al-Harith ibn 
Hisham, Aba Salama ibn ‘Abd al-Rabman ibn ‘Awf and Salim ibn 
Abdallah ibn "Umar 

The first seven of these ~ Sa°ld ibn al-Musayyab, "Urwa, al-Qasim ibn 
Muhammad, Kharija, Sulayman ibn Yasir, “Ubaydallah ibn ‘Abdallah and 
Abo Bakr ibn ‘Abd al-Rabman rcs most often grouped 


together under the honorihe tile of of Madinia.2* We 
d not assume t! mber ‘seven’ to be strictly accurate," but, whatever 
the actual number, it does suggest that there was a consolidated body of 
»pinion on matters of figh in Madina during the latter part of the first 
century AH. Thus we read that these ‘seven’ would gather together to solve 
problems that were put to them and that judges would not give 

their verdict until they had consulted them and seen what their opinion 
as.” Similarly, when “Umar iba ‘Abd al’Aulz was appointed governor of 
Madina in 87 (or 86) AH he is said to have called together ten scholars 
most mentioned list) and made it clear to 


hout first consulting at 


Malik’s reliance on Madinan sources 


The frequency with which Mal the haduihs and legal opinions of 


tharities indicates both ¢ regard that Malik had for them as 
representatives of and authorities for the Madinan tradition of learning 
and the extent of his reliance on that tradition, Indeed, ax Abd-Allah ha 
pointed out, Malik agrees with their consensus well over ninety per cent of 
the time, which also indicates a strong continuity between the figh of the 
Seven Fugahd” and that of Malik 

This overwhelming reliance on the Madinan tradition is reflected in the 
isndds of the Muwat{a’. According to al-Ghafiqi there are 95 sources from 
whom Malik directly transmits mesnad hadiths in the Muswajja’, ‘all of whorn’ 
he says, ‘are from Madina except six’. From these six non-Madinans 


a total of only twenty-two fadiths from the Prophet 


Malik transmi 


mursal) in the Muwad 


ad ancl 222 
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a whole” ic. less than three per cent of the total, which indicates how 
extensively he relied on Madinan sources. 
However, despite these figures, and the many reports that indicate 
Malik’s doubts about the reliablility of fadiths from non-Madinan, 
particularly Iraqi, sources,” in the Murata’ 


not averse on principle 


the presence of such hada 


beit in such small numbers, does show that he wa 


to transmitting from non-Madinans. Indeed, one key reason far his 


preferring Madinan sources would seem to have been not merely the high 
esteem in which be held the Madinan “wand” of his time, but the simple 
fact that he knew the people of his native city much better than he did the 
people of other places, and was thus more likely to be able to make a 
correct judgement as to their reliability, Furthermore, although he himself 
rarely travelled outside Madina, other Madinans such as Sa’ld ibn al 
Musayyab and Ibn Shihab a-Zubrt had done so, 


expecially fbn Shihab, who was probably his main source of dy 


and through these men 


lik* — he 


had acess to other non-Madinan material in addition to that which he 
gained from th 
from the Afu 


that he himself met in Madina. Nevertheless, to judge 


ayia’, his use of outside sources was minimal, and his 


overwhelming preference for Madinan authorities, while not inflexible, is 


immediately evident from his book 


The importance of Madina 


Despite the early shifts in political authority 


« from Madina to Kufa (in 
the time of “AN [r 35-40}), then to Damascus (with the Umayyads) and 
then | 


throughout the first and second centuries as one of the 


+ to Baghdadl (with the ‘Abbsids), Madina retained its importance 


not te foremost centre ~ of learning in the lands of Islam, There was no 


disagreement that Madina had by 
de 


8 paramount in this respect until the 


h of “Uthman, and even then it was only the Kufans who, 


collapse of the Madinan caliphate and ‘AIt's move to Kufa, ever seriously 
diyputed the claim of Ma 


inan supremacy, and even they only claimed 
equality and never superiority." 

Madina retained its importance for two main reasons: firstly, its greater 
number of scholars and, secondly, its historical associations with the 
Prophet and the Companions, especially the Rightly-Guided Caliphs, It 
was the city to which the Prophet and his Compa 


ions had emigrated 
where the majority of the legal verses of the Qur'an had been revealed and 
first put into practice, and where, for the first time, an Islamic polity: had 


been successfully established and maintained for at least thirty-five years 
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Many learned Companions had, it is truc, left Madina to setile in the 


newly-conquered territories of Iam, taking their knowledge with 


but far more had remained in Madina than had ever left it. Furthermore 


because of the religious merit of v 


ts mosque, Madina continued to 


cholars and others ~ from all 


ract people — wer the Muslim 


<ially in conjunction with the haji to Makka, which would nearly 
an occasion it both eitie 

Thu . centrality and, as a result, the scholars of 
Madir \ reater collective knowledge and experience of 
mai t also a greater access to the ideas and intellectual 
urrents t of mm world than the scholars of any other 
tre at that time. For this reason the Madinan ‘ulamd” ~ and Malik with 
hem ~ felt that the knonel ence that they could pass on to 
bers far exceeded the knowlec xperience that others could pass 
om, As Malik is re id to a prospective students ‘If 

a want knowledge, tak here (ie, in Madina), for the 


Qur'an was not reveale 


Miilik as teacher and scholar 


There was widespread agreement on Malik’s pre-eminence in learnit 


fi lifetime, expecially in Madina, where by the end of his life he was 
he undispe n matters of knowledge, When Hammad ibn 
heard an announcement to the effect that no-one 

a ments (fatiedi) or teach hadiths in the mosque of th 

Malik ibn Anas," which has since become enshrined in the 


fien quoted phrase ld yufld wa-Malik fr Madina (No-one should give fat 
hile Malik is in Madina 
His reputation was earl ped in his native Madina where, as we 


have seen, he alre id his own circle of students while still a young 
man.” His fame soor and students came to study under him from 
every corner of the Muslim world. Indeed, he is said to be the ane referred 

the fadak “Whe time is nigh when 5 will strike the livers of their 
amels (Le. urge them on) in search of knowledge, but they will not find any 
alin more knowledgeable than the ‘lm of Madina 


An eloquent testimony to Malik’s st 


hose who studied under him. “Iyid, in his 


Maddrik, says that he knows the names of at least 1,300 people who 


ransmisted from Malik, while his list of 


wer twentysfive pages of printed text 
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A number of Malik’s teachers themselves transmitted from him. Yaya 
ibn Sa'td, for instance, transmitted many of the hadiths of Ton Shihab from 
Malik,” while Ibn Shihab himself is said to have transmitted from Malik the 
hadoh of al-Furay’a bint Malik about where a widow should spend her “ida 
period." Of the great fugahd” and haditi-seholass of his time, the following 
al-Thawi, 
ind “Abd al 
madkhab is nasned, 


Were among his students; al-Layth ibn Sa'd, al-Awea't, Sufy 
Sufyin ibn “Uyayna, thn al-Mubirak, Shu'ba ibm al-E 
Ravzaq al-San'ant."" Abo Haniifa, after whom the Hana 
ave transmitted from him, although there is some doubt 
n students of Abo Hanifa, Aba Yosuf and al- 
Shaybant, w tively responsible for founding the 
‘Hanall’ madiha dying under Malik and 
related the Mumatfa’ from him," while Aba Yosuf, although not wransmitrin 

the Muwofa’ 
AL-Shali't, the 
one of M. 
while Abmad ibn Hanbal, the fourth of the four ‘orthodox” imams, although 
mitted the 


is also said to 
about this.” Of the ewo 
» together were effi 


al-Shaybant spent thece years 9 


tly from Malik, nevertheless did so via an intermediary.” 


under of the third of the “orthodox” Sunni madkhabs, was 


ik's main students and also transmitted the Mucagu’ from him,” 


llectively too young to have met Malik,” nevertheless 


Muacaya’ from al-Shati't (and other sources) and was thus a student of a 
student of Malik 
Mialik, and, through b 
was the acknowledged master in his time 


Thus all the madihabs were, in a 


m, on the Madinan tradition of learning of which he 


Milik the scholar of hadith 


Tn Malik’s time 
‘oral process consisting of the transmission of "hadith’, which still referred, 


as the word 


mal transmission of knowledge was still largely an 


nplies, to primarily verbal reports, and, sme 


WWeE, Feports 
from various carlier authorities rather than reports specifically from, or 
about, the Prophet (although these were 
Malik wa 
Madinan tradition, and this knowledge gained for him the unreserved 
praise of the hadith scholars of his own time an 
hits the title of ars al-mu'minin fi (-hadeth 
with regard to hadith 


ways an important element 
renowned for his knowledge of hadmh, particularly of the 


ater, as well as earning for 
the commander of the faithful 
His memad hadtths (i.e. those with complete chains 
of authority going back to the Prophet) were held im the highest regard by 
all scholars. We have already seen how al-Bukhart, whose Sahih is probably 
the most famous collection of hadith, considered the imdd "Malik ~ Nafi 

Ibn “Umar’ to all,” to which Aba Dawad, 
of hadith, added, “then “Malik, 


c the mast accurate imdd 


whose Sinan is another 1 


ajor collection 
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from al-Zuhri, from Salim, from his father (Le. Tbn “Umar)", then “Malik, 
from Aba |-Zinad, from al-A’raj, from AbO Hurayra”*, without 
mentioning anything from anyone other than Malik* Another of the 


famouy 


I-Nasi’T, said of Malik 


who is better 


hird-century scholars of hadith, There is 


c ter the Success 


ne in my opinion more excellent 


han Malik, nor anye 


ie who is more reliable and trustworthy with regard 


0 had@h than him.” Indeed, it is said that his Muafla’ was the model on 
which all the later compilers of hadith based their work. 
His mur 


hadiths (i.e. those with incomplete chains of authority 


especially when the Gompanion tink is missing) were considered by most to 
be just as authentic. Abo Dawod said, ‘If Malik says, “I have heard 
bolaghant)”, that is an authentic chain of authority’,”” while Ibn "Uyayna, a 
well-respected student and contemporary of Malik, said, “Malik would only 


th 
Many similar reports have come down from 
as “AM thn al-Madint, Yahya ibn Sal al-Quyyan, 


al-Harbl, to note but a few. 


cite as mural what was authentic, and would only transmit hadiths from 


men who were trustworthy 


other authorities, such 


and Thral 


A particularly clear indicatic k's exacting standards with regard 


A nevertheless 


d with his fi 
fh. Thus al-Sl 


to hadith is that even those 


icheartedly trusted him as 1, who often 


rees_ fundamentally. with Malik onthe interpretation-of- Jadmths, 
nonetheless relics on him heavily. as an authority for his material 
throughout his Kita al-Limm, and had such a high opinion of him as a 
mubaddith that he could say, "If hadiths (al-khabar) come to you, Malik is the 
star’,! while his view on the Muzxaya’ was that it was the most accurate 
book an the face of the earth after the Qur'an,"' Similarly, al-Shaybint 


whose criticism of Malik and the Madin 


is at times quite severe," 


his transmission of hadith: and, indeed, relates, as we 
of the Mueaga 


respect that Malik’s contempor 


cit highly edited) from him." 


es had for hin asa scholar and 


hadith was to a large extent based on his rigorous standards in 


Numerous reports inci 


selecting his source ate that there were four categories 


of people from whom Malik would not transmit those who were 


incompetent (afaha"y; those who were known to lie in ordinary discourse even 


if they did not do so when teaching; heretics; and people who, although of 


great piety, did not have a sufficient understanding of what they were passing 


on. Thus honesty, accuracy and sincerity were only minimal 


riteria: Malik den 


even piety 


anded something else ys 


As one report from him 


you take your 


This knowledge is a dm, so think carefully about wh 


din from.” I have met by these pillars (Le, the pillars of the mosque in 
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Madina) many (lit The Messenger of 
Allab, may Allah bless him and grant him peace, said . ..", but T 
have never taken anything from them, even though if one of them 
were to be entrusted with a treasury he would fulfil that trust. This is 
Then Ibn Shihab 


seventy’) of those who say 


because they were not people of this business. 


came to us and we used to crowd around his door. 


In another report expressing the same idea he elaborates on what he 


means by ‘people of this business 


During my lifetime I have come across people in this city who, if they 
ha 
answered, But, although they had heard much by way of know 
z from any of them, [This is] 
of Allah and 
hing hadith and giving 
Allah, 
an), knowledge, and 


would have had their prayers 


been asked to pray for rain, 


and hadith, 1 never transinitted anythis 
because they concerned themselves with fear (th 


asceticism, whereas this business, that is, te 


legal decisions, necds men who have awareness 


steadfastness, exactitude (it 


spulousness, 


understanding, so that they know what comes out of their heads 


and what the result of it will be tomorrow. As for those who do not 


have this exactirude and understanding, no benefit can be derived 
from them, nor are they 4 conclusive proof, nor should knowledge be 


taken from them 


These reports indicate the importance that Malik attached to. this 
knowledge and the consciousness he had of his responsibility as a teacher 
in passing it on. This knowledge was the knowledge of a dit, of how to live 
one’s life with a view to what was correct both in terms of this life and the 
hereafter, and the ‘wlamd’, as inheritors of the prophets, considered it their 
fully and accurately as 
ot criteria force 
knowledge would be of direct benefit to particular people at a particular 
should be ywithheld, and it is this 
ive valve of the material being transmitted and 
its position in the overall comtext of the dh 
figh,-which means, literally 


obligation to pass on this knowledge as. fi 


possible.” There were, nevertheless, import 


ing what 


time, and what, if 


canary, 


understanding of the rel 


is referred to in the term 
‘understanding’, This 


s the quality that 
Malik required in his sources, for he considered it essential that for a man 


to transmit hadith he she 


Id not only be accurate in his transmission, b 


a 
als one who understood his material 

Malik himself combined both these qualities, He is described by Abmad 
ibn Hanbal as ‘an imdn in hadith and figh! 
Tbo Mahdt put the same idea 


while the famous hadith scholar 


in the following terms 


Al-Thawrl is ary imdin 
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with regard to hadith but not an idm with re 


10 the sna al-Awailt i 
ah 


Being an imam with, 


an imam with regard to the 


Malik, howeve an 


th meant, fir 


not an imdm with regard wo My 
1 to both. 


tly, that he knew 


context in which to evaluate 


econdly, thai 


knew the opinions of his 


hs, third) 


from this primary material. ‘That i 


that he knew how to derive his own secondary judgements 


the 
Apacs, 


he had an 
Without thi 


authentic they were, could casi 


derstanding (fig 


nel its normative form (swana understanding 


error rather than a sou 
Ibn Wabb saying, ‘Anyone who knows a ha 
. and if Allah. hac 


ce of knowledge and enlightenment, Thus we fir 
but does not have 
hrough Malik and al 
Hadiths are 
le Malik 
udilluhum) if be 


I would be 


aved w 


and Ibn “Uyayna saying. 


€ (madalla) except for the fiagahd”,” wh 


Jd be consciously misleading people 


hing he knew,” and, in another version 


erything 1 knew 


rned about what knowledge he would 


us reports that there were many hadiths that 
he chose not to pass on to others, such as the many 4 rom Ibn Shihab 
that he neither taught nor intended to teach," and the knowledge he 
sined from Ibn Hurmuz which he considered unsuitable for passing 

others.” When he died it is said that several chests of books (utd) were 


found in his house containing hadiths whieh none of his students had ever 


heard him mention.” Indeed, the Muatfa’ itvelf is said to have originally 


eral thy 


thousand)” which he then edited only some thousand oF so 


wrding to what he ing most beneficial (ayla) for 


1c best exa follow with regard to their div 


and even then he is said to have regretted not having 


Malik 


hat_he-considered should-wot be general 


gests that ther 


were two types of hadith in 


particular transmitted even 


though they were of the danger that they might 


mislead others. Firstly, there were those fadiths which might misle 
people with + matters of belief, such as those containin 
anth rphic descriptions of Allah, c.g the Aadiths referring to Allah 


1g on the Day of 
of it 


creating Ad. 


Resurrection, 


min His f 
or putting Hi 


er He wishes, the transmission of which Malik specifically 


xposing His 


hand into Jahannam and taking ¢ 


19 


THE MADINAN BACKGROUND 
forbade; or the hadith that refers to the Throne shaking at the death « 
Sa‘d, about which Malik said, ‘Wha 
are Like 


akes a man tell these hadaks when 


¢ how the 


he can 


lead people (wa-hucwa yard m 


al-tagh 


The second type, and of more interest to us here, are those hadiths that 


Madina, ic, were not 


L with legal matters which did not represent the normative practice in 


@ accord With ‘amal. Inde 


din is statext Tin th 


literature that there were many hadlAv that Malik would not pass on for 


precisely this reason." Sometimes, however, he relates a hadith which is not 


in accord with ‘anal precisely in order to make it clear that, although 


known, it is not aete 


Similarly, he deplored th 


dency in some students to ask questions 
merely for the sake of asking questions and to seck knowledge as a purely 


intellectual indulgence. He 


1 do not like over-mer 


ik 


and I found the people of 


do 


today, The first [members] of this « 


asking this many ns, nar to delving into such {unnecessary} 


details (lam yakun acwwal hdddhile 


hadha -ta‘ammug 


Just as a teacher should only teach what would be of benefit to his stu 


30 too should a student only ask about what would benefit vo him. 


For this reason, contrary to the tendency evident in Irag, he disliked 


hypothetical reasoning ane 
p 


cautioned people against asking about 


sit also not likely to 


ations that not only had not happened but were 


arive.”' It was not, of course, wrong to ask questions, but asking about a 


genuine problem that had arisen so that one knew how to act in that 


eal situations merely in order to know what the judgement 


might be if such-anchsuch were to happen. It was the latter tendeney 


which would {and did) 


ad to the creation of trained specialists whose 


expertixe was intellection rather than action and which would thus create a 


Ask about what 


split between the two, that Malik discouraged. As he oni 


fe said, when ask 
About a highly theoretical and ii 


able legal problem. 


happens and not about what doesn't happen 


Similarly, he disliked argument about the dim. The central body of 


knowledge was clear, and it was enough for people to get ¢ 


right and put 


that into practice without getting side-tracke 


irrelevant details. As one report from him puts it 
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Follow lea and be careful not u 
je-track Follow wha kn 
\ knowledge h was ally about to behave 
f r posite, Malik was once i whether 
r {argue on behalf of it and he saicl: “No, 
Ton" an: ‘A I'm on a clear path from my 
1 As fi 1 argu Joubter like yoursell 
Malik taint ie m 
fs ani < He was confident about th of the 
hi h was th rede catia cat 
M. fore him ancerned not to Jet that central picture 
The Qi a 6 nun Prophet 
hat Allab His Messenger had made haldl or 
a fi re no ju nt had been specific 
ple shen e 1 it im favour of what they had 
f ary, go for what they considered 
hat r 7 They should certainly be 
i ir the wrong decision would be 
king uy t Al His Prophet.” For 
Malik ing the utmost restr 1 answerin 
: 7 ath amos for the 
nse “I dk r h is said to have given on one da 
f aid that if Il a whole pay fa) with Malik’ 
ql le to do so before Malik had given an answer 
M. wean t cof Madina and its 
7 {lear 48 unparal a hove auth u acher of 
. tioned, Hi us ich ation of himself with thi 
ad \ air r wh om Juctance to make 
m ails, are all reflected in his book thy 
f hich i ymnation Limportant in thi 
Ma int aw its expression not only as a body 
ge hai 7 1 ane generation of scholars 10 the nex 
i gun. It is to this book thai now ture 


CHAPTER TWO 


Y » Yabya ab Yahya he Munctt’ und 
The Muwatta’ : Saat RB Bias 9 AH an 
We Muveagfa af the earliest Seecaneaigns ¥ Th hich differs markedly from the 
Idlamic law that we possess,’ as we arliest major 7 ae 
collections of hadith,’ But, although - and legal t T ul Ww hed wuneh he tithe 
judgements, the Mlwayta’ is neither th nor a book of fi ¢ (hbveraibinant Che Je Age 
Fgh. Ics, rather, a book of ‘ama, that i principle ; 
precepts and precedents which h 1) plished as the ‘mal of Ali it hi ni fiest known tran ion 
Madina, ‘This is implied in the nanie Afgoata’ ~ which Malik himself gu ; acento Aarne teat 
tw the work hich mea iden [pal Le. the path ‘ ont (dai AH) containin 
followed and agreed upon by » to and includin : igre rare = 
city, The ward maacafa’ also carries the idea of bay dow oO: nh re * 
and made ready and, thus, made easy: This path, then, was not only’ om A =< tag 6 Ge is 
casy for people to follow, both by the effort polars aru! then b : Tear baer Si 
Malik hiimeclf in his presentation of ; oes 
The different transmissions (riwayat) of the text hat of Y Pebva K vaaniscrite Of kis Ganken 
The Muaatf’ in its fal fore i tof a lifetime spent by Malik in i Nirftie eeaanaeee tor” Gaelic 
the distillation, ‘The basic tex in place by the yea ) AH) but ‘i ; 3 
underwent various editorial chan er the next thirry years which ar Y y “~ \ sa MC 
h over ninety people are recorded as having transmitted « 3 2 : 
Muara’ in its entirety directly from Malik,® the num f transmission I O; nan ing 
considerably less. lyad personally knew of twenty versions, although On af irda 
Musapa mentic and ake rare wor At the ‘ san’ kd om Pt zi 
jesent Umne h i nly nine of these are known 2 m : ; ae 
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NAN BACKGROUND 


Schacht, the publish 


9. Ibn Wabb (4. 19 1 fragments of al 
Tabari's Aitah [khtilaf al-fu ¢o1 
from the transmission of Ibn Wahb on the subjects of 
af Yabya ibn Yabya q 


manuscript fragment in Qayrawan 


n “fairly compre 


Schacht also consielered th 


entitled Kitab al-muhdraba min Mucoat th ibn Wahb to be part of 
Tbn Wahb’s transmission of Malik’s Mueagta’."* However, it now see 

clear from the recent edition of this fragment published by Muranyi that 
it is part of Ibn Wahb’s own ‘Muwafta” rather than his transmission of 
Malik’s book,” for this text, as well as containing distinetive 
Muwiattan’ material ~ such as reports containing expressions relating 
to Madinan ‘anal ontains extensive material now recorded 


specifically in either the Mi 
loser textually to the Me han to the Mu 


the material 
Given the basi 
Mu 


Wahb's transmission available ~ one has to conclude, with Murany 


ween the known transmissions of the 


that this particular text is not part of Ibn Wabb's transmission of the 


Muna’ of Malik but rather of his own ‘Mi 
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Thus in 
ti 2 
ayti 
as Yahya 
Malik of th 
Ibn Z 1 
AMT ibn Z: 
aq. Th ar 
ons of Yak 
by ths and 


ME MUWAi 


tantly, al-Shaybar 
8 to Madina 
ad, includes his own 
{ Kufa, ofien adding 
4, al-Qa’nabl, Aba 


Abo Mus'al 
another much | 
x accord he Kufan position), a 
eerves in question, and numerous reports fron 
ing from the same." Al-Shaybini’s editing is 
‘onsider ‘All ibn Ziydd’s transmission b 
rlier than Yahya rtheless remarkably 
fe as much as those of al-Qy'nabi 
texte ayal): the 1ers on “Game of 
he ‘Agiga Sacrific r instance (to take 
mmimer Malik). Al 
at f f later ~ ie. post 
na wn ents.” It would seem 
hat whereas Y Qw’nabil, Suwayd, Abe 
ch Malik hab and method ~ oF at 
f his mate Shaybant did not, but ¢ 
nly that material which he considered 
purposes, Le. which accorded with what was 
ularly clear from the chapters on ihgdr (ic 
ng Makka while dm for ma); it 
S nel Al aby, Malik a clear 
an cnen sme other cause, both 
lighted ate chapter-headings wi 
ferences to Shaybani, however 
rial, me ing only one hadith from Ibn 
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“Umar, after which he adds a comment about the Kufan position.* In 
other words, although he trusted Malik as a transmitter of hadith," he 
remained firmly committed to Kufan figh 

Al-Shaybant's transmission is thus very much, as Goldziher puts it, ‘a 
revision and critical development of Malik’s work’, and clearly his choice 


al to wansmit was occasioned by the theoretical concerns of 


ate 


of wh 
the Kuflans, who preferred hadiths from the Prophet and the Companions to 


the opinions of later authorities and/or the ‘amal of the people of M 


The authenticity of the text 


At this point a short digression is necessary. Calder has recently expressed 


doubt as to the second century nature of what is normally considered to be 
M 


part of the third century.” It v 
is that the Miweatta’ is not only a product of Malik in Madina before his 


» of the latter 


lik’s Muwatja’, suggesting that it ix a Cordol 


n produc 


ne clear from the abowe thi 


my own view 


death in 179 AH, but was also substantially in place before the year 150 


AH, thus making it our earliest extant text of this nature." Let us briefly 


review the evidence for this, which is fourfold: 


Firstly, there is the pa ove" 


rus fragment of the text referred to 


which Abbott dates by textual evidence ~ particularly the characteristies of 


the script, the absence of glosses, and, most significantly 


n her opinion, the 


consistent use of “an in the isuids together with the absence of any initial 


to Malik’'s 


formula such as dla, abhbarant, haddathant, etc 


transmission 
own day in the second half of the second century AH." 


Secondly, we p 


ess the parchment fragm 


transmission, dated 288 AH, referred to above." 


This fragment was 
ad” from Jabala ibn Hammod (4. 
4, 240) from ‘AIT ibn Ziyad, who was SahnOn’s main 


transmitted by a certain Hasan ibn Abr 


299) from Sabnon 


teacher.” As 


entioned above, Ibn Ziyad, who is credited with being the 


first to introduce the Muwagfa’ i 


iriqiya, returned to Tunis in 150 AH 
Which year his transmission must therefore predate.”* (We are also told 
that This Ziyad was teaching the Muwagje” to Sabnon before the latter's 
departure f 178. AH 


nsible for transmitting 


Egype at the beginning of the ye If we bear in 


mind that this ix the same Salmon who was res 
the Mudaewoana trom I 
Mus en” ~ it is clear 
Calder’s claim that the Mudie 
face they are t 


al-Qusien — himself another transmitter of the 


1 there are problems with 


a is the carlier of the two books® if in 


th related by and/or from the 


ne person, ie. Tbn ab 
Qisin 
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Thirdly, a comparison of Ibn Ziyad’s and the other transmissions 
urrently available either wholly 
those of Yabyd iba Yabya al-Laythi, al-Shaybant, al-Qa'nabl, Suwayd and 
Aba Muy‘ab, shows, as men arkably 


milar in their basic content and thus clearly represent one text." We 


partly in printed form, in partis 


might also my in this contex ¢ of the Uinm of al-Shasi't 
who, according to our sources, is another transmitter of the Muzaf{a’ from 
Malik: in his sustained argument against Malik and the Madinans, he 

extensively from “Malik’s book’, and his quotations reflect a text 


t identical with that of Yaby’ ibn Yabya’s transmission, both in the 


sored.” Since, when they were 
xt, Ibn Ziyad was in Tunis,” Yabya in Cordoba," al 
Ani in various parts of Iraq, Syria and Kburasin 
Basra (or perhaps Makka),"’ Suwayd in northern Iraq (al-Haditha,"* Aba 
Muy'ab in Madina,® and Ibn Bukayr, Ibn al-Qasim, Ibn Wahb and al 


Sha: 


al-Qa‘nabl in 


Shifi'l (if we include them) in Egypt,” the >mmon link from which 
these transmissions could reasonably have derived is precisely that which is 
aimed in the sources to be the case, Le. Malik in Madina 
Fourthly, we have the s¢ evidence of the biographical literature 
which tells us, ax we have seen, nerous individuals transmitting the 
Mucoafta’ directly fromm Malik » of several commentaries being 
written on it before Calder's p d date of & 270 for the book's 


ergence, ¢¢ those of Ibn Wahl (d, 197), alsAkhfash (d, befor 


Ton Muzayn (d. ¢ 259) ~ this latter itself compiled from the cornmentaries 
("Isa ibn Dindr (d. 212), Yahya ibn Yabya al-Laythi (d. 294), Mubammad 
bn “Isa (do. 2 ibn al-Faraj (4. 22: ancl others.”! These 
Fansi and aries would not of course have been possible 


The arrangement of the text 


Like « the other hadith-works of its time, the Mucaifa’ contains saying 


s as well as hadiths of the Prophet, but 
ul of the people of Madina 
ns of Malik but these are 
resent the agreed upon 
The boc 
lealing first with the Five Pillars, 


of the Companions and the Success 


There are also a number of the 


of his predecessors rather than his own ix 


pinion: opinion 


rranged according to subject-matter, 
and then with family law, economic activity, criminal law, ete, Each major 


h d into chapters (abwdb), each of which deals with 


27 


WE MADINAN BACKGR' 


a specific topic usually indicated by the chapter-bheading.”* Within any erro scls Uis Nate] Sid DEkinar thin Rubhic bes 
chapter the usual arr nent is for hadiths of the Prophet to be mentioned ced) from this tims ards the writing down of hadith takes or 
first, then the sayings of Companions and/or Successor tually ead ibagdetenica wide ins of this period, among which th 
comments by Malik himself, ineh Ml ia ! important, marking the transition between 
more of these categories is. mi . smal oral methods of trar n and the newer method 
contain, for example, only hadith f ti hing in writin 
smal,” but where there is more than one category There J reports that associate Malik’s compilation of the 
bove-mentioned order is almost invanably adher se he caliph Aba J Mangtir (c. 136-158), Al-Mangor 
Prophee 4 given pride of place, the book . i t his knowlec 1 some versions it 
than simply hadi@hs and often the last word is, as it aks?) in ok which he would th ke everyone in the 
One characte feature of the Mu ; recor 1c. Malik refused th ing ax his reavon 
‘miscellaneous’ (jdm!) chapters which contain genera rape the Companions had spre nto variou 
not easily come under any of the specific chapter he iad cli 60 thoes nd es . ments according to his own 
warrant a chapter by itself, Such me exp iastdiodie , place t re-had its own way of doin 
main sections of the text, eg. ‘J yim ar th ! . d thus be unre le, if not impossible, to force 
Fasting” and "Jani" ahha ne end of the Book of Haj,” or at the end of pe: , efasal hus seem to have 
a topic within a section, eg, the five ‘itm’ chapters within the Book of because he di nt to see everyor ww the the ‘amal of the 
Haj.” Incteed, the last third of the Muatta’ bears the title “A = fakidinn =e ‘ : ole should follow it 
Miscellany) and includes various points of law and behaviour th adie h a sed by a formal 
come under the major headings already dealt with. This again gives us an ciety sir tah Si be Goce d by 
indication of how Malik graded his material, with the r ts of law ; Glia knew it. Further has been noted by 
highlighted by separate chaptersheading more general materia Sakai lar, there would seem to have been a 
left to the end of the relevant section ith k's refusal: to accede to the caliph's request 
alle : ty of Malik’s legal and spiritual authority 
The reason for its compilation ren heganah Rn iW bl Me ' 
The first half of the second century AH saw the beginning of the widescale : Abd ak’Azt ul-Majishon, one t 
compilation of hadith. Abo Bakr ibn Hazes, a gigrand, later nor of ‘sails dicennwry Madinan fopshd’, was the first: to compik 
Madina, and Ibn Shihab had already been instrumental in collecting hadith pd : calonlog ‘c digements and not 
at the request of the ealiph “Uma AA. 19-101), who wa ‘ saw it he is said © been impre 
oncerned that knowledge of th fit were not « = ikea ace oe Sele chen uld have been better if the had@s had been 
and recorded in writing” ‘This project to have beer f hen. the judgements, afte wlved to 
concerned with the the sunna that dealt with the economi aoe ayn his the A 1 we 
he community, but Umar's death, and particularly ir me of These reports may seem tradi it i ) 
Hisham (r. 105~125), it was expanded by Thn Shihab to inelude a much nie them if we assume that Malik b i 
more tantial c ion af the ext at it is Ton Shihab who fhe jects after seeing Ton al-Majich muwatia” and that 
is credited with he first person to make a comprehensive or Tite about his idea of unifying the summa on 
of hadith ware (i in another ver nably have been in or shortly after the 
Despite this ‘tae’, however, Ibn Shihab seems not to have organised this ar 5 ited Ma This 
more comprehensive material into a is what Malik and bee 2 reference ix Son Saft!’ version of their 
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» ‘these books (kutud) of yours’, which Ibn Sa‘d specifically 


conversation 


says refers to the Mmeaga’?' thus presupposing the existence of the 


Muwat{a’ in at least some form at that time. That some such chronology is 
indecd the case is further bolstered by a report that Malik began writing 
down ‘books’ (Auéub) at the Gime when he ‘retreated into his house” (Ftazala 


g of Muha 


and, more especially, by our 


amad ibn 


Abdallah (‘al-Nafs al-Zakiyya’) in 145 AH, 
knowledge that “AW ibn Ziyad had already learnt the Mizcaya’ from Malik 
before his return to Tunis in 150 AH.” 

Whatever the immediate reason for Malik's compiling the Muwajja’, it 
would seem that his intention was, like that of “Umar ibn ‘Abd al-"Azte 


e. at the time of the upeis 


before him, to record the knowledge that be felt to be essential for a correct 


understanding and practice of the dor lest it shou! appear along with 


those who knew it, However, Malik’s choice of marerial and his method of 


arrangement suggest that there may have been another, rather more 


subtle, motive for his work, Knowledge of 


th: was obviously important 


for any scholar of the din, whatever school he belonged to, and that it was 


valuable to record them in writing was no longer in dispute. But simply to 


write something down was to fix it and to expose it to a certain kind of 


ubuse: while such knowledge remained oral the teacher always had the 


chance of explaining what he was teaching and placing it in its proper 


context, but once it was eo nd 


ittecl to paper that link between teacher 


taught was considerably weakened. ‘The existence of written texts of hadi 


side of their context of 


al would thus fuel both the tendency 


expressed by the term auf 


hadak “the people of the hadith’), relerring to 


those who gave overwhelming authority to hadithy per se and thus put 10 


much reliance on texts divorced from. action,-and that expresed by the 


Term ayhab al-ra 1 


‘the people of opinion’), referring to those who all 


leriving judgements from Tienited 


Textual sources and thus put too much reli 
action: Indeed; Mal 


© on intellect divorced from 


method 


arrangement in the Musaiia’ shows how 
Conscious he was of the importance of retaining the context of “aumal in 
order to keep to a balanced way between these two extr 
iiven pride of place, but they are cont 


cs: hadiths are 


d within theiscontent of 


ally plac 


The aim of the Muwatta’ then, would seem to have been twofold: firstly 
Malik was concerned not 


well-trodiden path’ indi 


ths as to preserve the 


ated by these hadithy, secondly, hie Was concerned 


to protect this path, with all its inherent anomalies, from any excessive 


‘yateratisation.by the intellect. We have already noted fbn “Uyayna’s 
comment that *hadiths are a 


nurce of misguidance (madalla) except for the 
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fg and Malik’x dislike of 


intellectual approach to matters of the din 


fly Malik’s m 


important work but it is not the 


© of cithe 1 his opinions. We have seen how, by it 
er ure, it nia 1 a selection of the A hs he knew, ancl hadith 
record m him that dh appear in the Mueatta’ may be found in 
We have also noted that the Mucalta’ contains very little of Malik’s own 
personal ns since his intention was to recorc agreed upon 
by his predecessors rather than simply his own per ww. However 
H 4 ning bis own opinions do exist, the most important of 
hich ar de n Sabnar 240), which includes Ibn al- 
Qisim’s record of the opinions of Malik; the Mustakheaja of al-"Uvbt (4 
also kno he "Uibivras™ the Wadika of Ton. Habib (d. 238);" the 
M. Aziy af Ibn al-Mawwiz (d. 269) the ‘Mukhtagar al-kabir ff | 
fiqh’ of Ibn ‘Abd al-Hakam (d. 214): the ‘Mukhtagar fi -fiqh’ of Ab 
Mus'ab (4. 242)" and the “Kitt al-Nawidir wa-lajyidae’ of Ibn Abi 
Zaye ab-Qayrawant (d. $86 
Other writ antribuved t xtant, but of these only one ix 
Ant to Our pre ncerns, and that is his letter to al-Layth ibn Sa'd 
wut Madinan ‘anal, which we have oceasion to refer to below 


3 


CHAPTER THREE 


——— 


The ‘Amal of the People of Madina 


Malik’s madhhab 


ceording 1 Ibn al-Madini, Malik followed the opinion 
A Sulayman ibn Yasir, who followed the opinion of “Umar i 
Kohagti,! Mailik’s om 
madhhab of “Umnar® Indeed, thn ‘Taymiyya states that the judgements of 
cM 


‘unna of the-Prophet? and this is immediately evident from the large 


hab then, as has been frequently noted, was the 


‘Umar form the second major source of the ‘amai ans after the 


number of judgements from “Umar recorded in the Muwaza’.* 
t 


prevailing during his caliphate (13-23 AH), Before him, Abo Bakr’s 


caliphate (11-13 AH) had seen @ preoccupation with the wars of the 
and was a time of consolidation rather than expansion, As a result, there 
are very few judgements recorded from that period.* "Umar's caliphate, on 
the 


© hand, was not only considerably longer, but also witnessed a 


period of and relative stability inside 


Arabia which allowed for, as it indeed also necessitated, the development of 


legal activity on a much larger scale than had previously been the case as 


ple needed to know how to deal with them in 


the light of and the sume, This develc 


ment is reflected in the 


large number of judgements from "Umar referred to above 
Malik obviously had a high regard for "Umar. He 


be # reign of justice in practice, which was the prime goal of the sharfa, and he 


idered his reign t 


extension of the Prophetic sana," It 


thus seems fitting that when Malik taught in the mosque in Madina he is said 


to have consciously chasen the place where “Umar us 


it, which was also 
the place where the Prophet used to put his bedeling when ¢ 
Mier the hadith « 


he Prophet and the judgements of "Umar, two other 


wourees are particularly prominent in the Mua(ta’s the opinions of "Umar’s 


son, ‘Abdallah ibn “Umar, and the ne great M. 
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Succe © ‘Seven F Abdallah ibn 
U a sons." He 
was also one estelived of ¢ end of his 
fe had acquired considerable knowle nna of 
Prophet but also of the nent rs since that 
heye he Madina i at Tbn Shihab 
told him not to deviate from the opinion of Ibn "Umar because Ibn ‘Umar 
had fo fer the death of the Prophet and there wa 
Of the Suce Umar wledge was transmitted in particular 
' Salim (who, in tur to have been the most like fbn ‘Umar 
of Tn “Umar’s sons)" and his mala Naf, who, as we have seen, was on 
Malik's m achers.” The importance of all three men as auth 
f knowledge has already been mention 
There are other Succe " particularly associated with the 
af “Umar and feature prominently in the Mu layman ibn 
Yasir ection has already been noted,'* while Sa'td ibn albMusayyab, 
de 1 by Malik as the most learned man in Madina in his time,'*is also 
. l Mention should a made here of “Umar ibn 
Abd al'A ti ct in his both as governor of 
Madina ater, caliph of the Muslims, fig ently in the 
Ml This Umar was particularly impressed by his predecessor 
me name and keen nulate him, and Malik was in turn 
particularly ir by "Uma Abd al’Azi 
The nature of Madinan ‘amal 
Scha hat the madhhab of the Madinans, and thus that of Malik 
based on a combina gmat and ray." ‘Amal was the established practice 
ff the people of Madina, and ray (opinion’) was the necessary exercise of 
ncef ng (hdd) in the absence of any clear precedent in the 
xisting have commented above, itis in the nature of the Mucatta 
{Malik’s own personal ra_y, since in it he was concerned 
much with presenting his own opinions as with presenting the 1 
ition of fore him,” Indeed, ax Malik is reported to have said when 
asked about the terms that he uses in the Mua 
Most of what is in the book is my opinion (r but, by my He, iti 
not so much my opinion as that which I have heard from more than 
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ind excellence and the imdms worthy 


ne of the people of knowle 


fh 


ing followed from whom I took my knowle and they were 


implify 


matters I have said it is my opinior 
This [1 have dane] when their opinion was the same as that which 


they found the Companions following, and which I then found them 


Le. the Succesors} following. I 1s an inheritance which ha 
been pa from one generation to another di ut 
present time. So when I say ‘I am of the opinion (anf he 
spinion of a large group of the imdms who have gone before 

In other w it is his opinion, ix low to which he gives his assent 


Madina had also held it. A litte later he says 
Where I have heard nothing from them, 1 have 
judgement and considered the matter according to the way 
dhhad) of thove I have met, until I felt that 1 § ved at 
truth, or near to it, so that it would not be outside the way (madhhab 
of the people of Madina and their opinions, even though T bad no 
heard that particular judgement) dire 
Thave thus sid tha ny opinion after hay 
matter deeply in relation wena and what hav 
le of knowledge who are worthy of being fallowed (md 
a dif bichim), and what the practice here ha 
me al-md mal bi-hi “indo-net) from the time of the Messenger 
ay Allah bless him and grant him peace, and the Righth 
d Caliphs, a h what those I have met in my life-time 
aid), It is thus their opinion, and I have not gone outside 


Ray is, of course, a composite term, and incudes va 


Jegal reasoning. Foremost among theve we can identify the 


analogical reasoning), istifsdn (considerations of equity 


blocking the means’, i.e. preventing the use of lawful 


unlawful ends) and al-maydlih alen nsiderations of public 

last two of which are particularly. associated. with the Malik 

though by no means exclusive to it.” The referent of Malik’s ra is, 
however, in all cases, as is evident from the above quotations, the c 
he pe f Madina,” ane! it is this pt of ‘ama that provides the key 
to understanding Malik’s legal reasoning, Indeed, it is his reliance on 
Madinan ‘amal that differentiates his madhhab from all the othe habs, as 
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nt on which the proponents of all the oth hab 
josite term. Its basic constituents are *kilah? and 
ating from the time of the Prophe here is also the additional 

2 into the existing This basic chronological distinct 

betw 4 from the Pr nd ‘anal deriving from later 
2 evident from Malik’s letter to al-Layth ibn Sa'd (which we 
' i portly), w he speaks of the Companions and the 
Succe phet here the Prophet had established 
and ex cir own gtthad where there was no established 

preced The same distinction is well reflected in the writings of later 
nc f among whom w n ‘lyid and Ibn 
! hom divi peak specifically of 
Th fh ategories, which is referred to a general 

Ton T : ndivided by “Iyid into four types: thing 

hich the F sid (gazef); things which the Prophet did (ft); thing 
hich the Prophet afhrny hers (igrdr}; and things which the Prophet 
usly avo #)."' As examples of the first nwo types, ‘Tydd 
Y f and the mudd and the fact that the Prophet 

peor hese measur way of calling the 

\ ting the Fatéha in the prayer without saying ‘bri 

nd the question of the binding nature 
‘ As an example of the third type he the question of 

he example of the Proph king cakdt from fresh fruit ani 
we the fac ’ well known to the Pr 

Iyad remarks that al ry were common knowledge to the 
Madinans, having been transmitted by great numbers of people from great 
bers of peopl . n al-jumbdir) since the time of the Prophet 
Such knowledge was definit conclusive proof (hupa) which 
, igen arrived at by analoy yd). Such mudawsti 
transmi ny separate authorities at each level back to the 
Yissuf, for instance, to accept the Madinan specifications for the sa and the 
mudd when he saw for himself how knowledg em had been preserved 
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and handed down from generation t ration in. Madina. Never- 


theless, despite the strength of this argument in the eyes of the Madinans, 
al 


d out into 


people from other cities still often. preferred to follow. theirown le 
traditions, on the bagis that learned Companions had sp 


jous parts of the new Muslim lands, taking their knowledge with them, 


and that it Was as legitimate to follow. any of these as it was wo Tollow the 


with some of them even claiming the statis of tareatur for 


Mactinian “wlam 


thelr own local tansmissions. “Iyad’s answer to this is that one of the 


{conditions for tareatur ix that both ‘ends” of the line of transmission should 


be equal, ie, that an, 


ny people should have transtnitted the knowledge its 
question from many Companions, from the Prophet. This situation, he 
claims, only existed in Madina, where a whole generation were able to 
transmit from a whole generation who had been alive at the time of the 
Prophet, wher 


as in all other cities the lines of transmission ended only 


with individual Companions, however great their level of learning: such 


ons were therefore in fact abhbir al-dhdd rather than mudavtir 


Even, for insta 


ce, in the case of the adhin in Makka, for which one could 
possibly claim maimed transmission from the time of the Prophet, the 
different adhan iry Maclin 
and the one that was being done when the P 
1 Malik was asked about this 
the adhan of a day a 


had the advantage of being the later of the two 


phet died. This is why. he 


says, whi id: “I do not know about 


1 a night. Here is the mosque of the Messenger of 
Allah, may Allab bless him and grant him peace, where the adhi has been 
de 


[continuously] from then until now ane no-one has ever recorded 
ny objection {inkdr) to the way the adhd has been done here 


proof and claims thar all the Muslims do too, citing the instance of Abo 


Taymiyya also regards this first 


egory of ‘anal as a conclusive 


Yosuf accepting the Madinan position on the 94” and the mudd, the fact thax 


no zakdt is taken from green vegetables and fruit, or from less than five 


wasgs, and that endowments, once made, are irrevocable.” However, in 


view of the fact that differences 5 


ained between the madhhabs as to how, 


for example, the adhdn should be done, or whether or not the 


basmala 
should be 


ited at the beginning of the prayer, this daim of Ibn 


Taymiyya’s is, as ‘Iyad's comments on the non-Madinans preferring to 


follow their own local traditions plainly 


atc, not wholly correct." 

The second main category is where the lamal derives from the ghd of 
later authorities. Ibn Taymiyya draws a distinction berween ‘amal that was 
instituted before the death of the third caliph "Uthman (35 AH), which he 
terms ‘amal qadin (‘early ‘amal”), and ‘amat that was instituted after the dk 


of Uthman, which he terms ‘amal muta ‘akhdhir (ater ‘amal’), The first type 


he holds, is a conchisive proof (hujia) which ought to be followed. (yaiib 
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he Baghdadt followers of M. 


var luding the ealip 
be a cor © proof, although, ay 
msider i 
Tyad_ draws no such distinction 
n bree different 
follow. Most, he say id thai 
an . one pe 
ay w that although it is no 
me, he sa Kd that wher 
Madina A practice arrived at by sth 
This third view, he say that of At 
pal ar among the Baghe nd alse 
Ie i he what all the 
ow, alt this is not actually the ca 


the hadith *Y 


caliphs after me” (these 


Tbn Taymiyya. 


s, some Malikis in the Maghrib 


pinions among the Malik 


wnclusive proof that others should 


Other 


a conclusive proof it can be used 


there ix consensus among 


nclusive pr 


90 eHfusayn ibn Abt Umar ir 


of a number of Mag 


iven preference over athbar al 


»onents of Malik think is Malik’s 


The authority of Madinan ‘amal 


Malik cleasly 


Hijea wa 


made lawful 


Meme 


mw Madinan 


the ‘ama of Madina, anv 


de and in it the Que'ar 


Allah, ma 


He w 


Alt 


Al 


Allah ble 


authoritative, Perhaps the best 


his letter to al-Layth ibn Sa'd « 


id that Malik is writing to him to 


After a shor 


© people of Madina. To it the 
was revealed, the lawful (halal 
forbidden, The 


re present during the very act 


Himself and chose for hirn what is in His 


hier hadith as those of the first 30 
ate of “Uthmiin). The second 


dim and ‘amal 


ye that it 
rs, thi 


ibis, who 
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Then there rose up after him those who were put in authority after 


him and who, of his community, were the ones who fallowed him 


most closely. When matters arose about which they had knowledge 


they put that knowledge into practice. If they did not have [the 


would ask [others] and would go by what 


requisite] knowledge, the 
they considered to be the most valid opinion according to their own 


thd) and the 


personal reasoning 


recent experience [of when the 


that ‘ahdihim). I someone disagreed with 


them, or saicl something that was more valid and more worthy of 


be pwed, they would leave aside th ion and act 


Afier them the Successors 
ath and followed the same 5 


other, stronger of 


So, if there is something which is clearly acted upon in Madina 
amr bi-l-Madina ;itkiran » 


that anyone may g 


tha kina hi), Carn not of 


opinion (lam « against it, because of this 


inheritance that [the Madinans] have which it is not permissible for 
any others to ascribe to, or claim for, themselves. Even if the people 
of other cities were to say, “This is the practice famal) in our city’, or 


This is what those before us usedl 


wa-hddhet ladhi madd ‘alayhi 


man maya mind)’, they would not have the same authority for that 
nor would it be permissible for them in the way that it is for [the 


people of Madina] 


Milik’s position on the matter would thus seem to be unequivoea 


people are subordinate to the people of Madina, by virte of the Madinans 
greater direct experience and collective knowledge which the people of no 


other city can lay claim to despite the high Jevel of learning of individuals 


« them, This was Malik’s argument against Iraq and the other 
centres of learning of the Muslin World at his ume. He acknowled 
they had received learning from individual Companions of great stature 


Who had settled there, and he allowed that people in the outlying provinces 


were-tree to follow their own men of knowledge,” but Madina was the 
origin of that knowler 


and the primary s 


¢ was always preferable to 
the secondary. We find Malik Wustrating this by reference & 
where Ibn Mas'ad, the 


gave a judgemen 


af Widens 
mont learned of the scholars of Kufa in his time 
someone in Kuti on a detail of law and then later went 
to Madina only to find that the position in M. 


1 on returning to Kufa was to go to 


ina on that point was 
different, whereupon the first thing he dic 
id tell him what the correct, ie. Madinan, judgement was.” 
Al-Layth’s reply to Malik has been p 


from whom bn ‘Taymiyya 


preserved for us both by al-Fasawt 


student, Ibn Qayyim al-Jawziyya, also 
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tened form, by “Iyfid." What is of particular 


rest in al-Layth’s reply is that he makes a distinction between Madinan 


al on which ( 


was consensus (jmé") and Madinan ‘amal on which 
think there 
fislike fi 


he scholars of Maclina who. have 


here was not consensus, He says: ‘T 


ne bef re to their opinions when they are agreed 
atter than Jixagrees with is that Madinan "en 

hould ding in instan here the Madinan ‘wlama’ themselves were 

reed. His an as the point most commonly raised against 

he Malik this issue, is that the Companions had spread out 

hr i w lands of Islam, taking with them their knowledge of 
the Book ar g their best judgement (yajlahidina bi 
when th guidance on a matter. Furthermore 


avoid dispute among. the 


rtant_matte < f r to establish the dm and 
dispute over the Book and the swina, but they had never told 
anyone t gainst the practice of any of the Companions, whether in 
Egypt, ‘Syria or Iraq, if this had n the constant practice of these 
r pions up until their death. In other words, the Companions hi 
© to different deci on various matters but they had Wad #AgHE to 
) 80, and if the first three Caliph Nad not forced people to follow the 
Coripanions of a particular place, why sbould anyone else? ‘This applied 
wen more $0 in the ume of the Successor se sharp disagreements, 
ays al-Layth, are as well known to Malik as to anyone else. Finally, al 
ayth illustrates his argument by citing a number of examples of where he 
: because the practice based on the contrary opinion had been 
Did Malik, ther, bold that all ‘am qually authoritative? We have 


een how, in his letter to al‘Layth, Malik sa 
on in Madina, I am not of the 


If there is something which 
jon that anyone may 
ations of al-Layth’s 


ould suggest that Malik did indeed hold the view, as his opponents 
Jaimed, that all Madinan ‘nal should whatever its origin, the 
0 being that it should be “clearly ac in Madina’ 
However, Abd-Allah’s recent studies on Malik’s terminology suggest that 


is not entirely the case, and that Malik drew clear distincrions between 


to which they were bindin, 
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‘Abd-Allah demonstrates how Malik’s terminology refers to a number of 
¢ not only its date of origin but also 


different categories of Jamal, indicati 
the degree_of consensus in Madina that it represents, which, ax we have 
seen, was not one of the considerations of either ‘Tyid or Ibn Taymiyya 

Malik 


al-nena 


who were both concemed primarily with Madinan gma 


frequently uses terms such as al-mnna ‘indand (the sua here 


about which there is no dispute here 


Ute le Kieltfa.fi-ha“indana (he sx 


indand (‘the practice here’), al-amr al-magtama’ ‘alayhi ‘indand (‘the 


tht ls Rhtilafsf-hi“indana (the practice 


agreed practice here’), and al-amr a 
about which there is no dispute here 
been either undiscussed by most scholars or considered to be interchange 
able” Abd-Allah’s analysis has shown 
distinction between Malik's sana 


and until recently these terms have 


however, that there is a clear 


nel amr terms: sunna refers to ‘anal that 


\derives from a normative practice of the Prophet (c 
Islamic Madinan custom endorsed by the Prophet) without any element of 


amr refers to ‘amal that, although often origit in 


later iitihdd, whereas 
the practice of the Prophet, nevertheless contains at least some elerr 


later ijtthad™ ‘These two terms thus indicate a distinction comparable to 


that between ‘amal naglt and ‘amal ytihdds referred to above.” Furthermore, 
both these terms are often qualified by expressions indicating different 
Where mn in Madina is 


specifically denied (such as in the formula alladkt lt khilafe fehi) we a 


Alegrees of consensus, 


any difference of opi 


dealing with points upon which there was complete consensus in Madina 


Tyad and Ibn 


nd which thus come under the categories discussed by 


Taymiyya, ‘The qualifying phrase al-muglama ‘elayhi ‘indand, however, does 


not ne 


sarily indicate complete consensus, but rather a predominant 
consensus where there were differences of opinion in Madina but not such 
constituted any sig 


When the terms are ¢ 


ant breach of the view of the great majority. 


t qualified at all, such as madat al-sunna (‘the sunna 


has been established’), al-sunna ‘indand oF al-amr "indand, there were often 


‘but not necessarily) significant differences of opinion in Madina on the 
pe Thus th 


for both ‘anal naglt and 


in question, re were clearly different levels of ¢ 


nsensus 
mal gah 

Te would seem, therefore, that Malik was aware of differing degrees of 
authoritativeness for different kinds of ‘amal, and, although he favoured the 
preponderant ‘amal in Madina, he would not have held that all types of 
‘amal were equally authoritative." ‘This is particularly evident in eases of 
what Abd-Allah calls ‘mixed ‘amal 
socks (bhufi 


Madinan authorities hele differing views. 


ich as im the question of how to wipe 


over leather where different, and equally prestigious 


Indeed, the whole question of 
when it was permissible to wipe over Muff at all was something on which 
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Malik appears to have changed his snind during his life, which suggests that 


ance in Madina by tha 
Malik’s response to al-Mangdr’s 
a should be made to follow the knowledge of the 
igh Malik 


no particular practice had gained pred ime 


Furthermore,.as we have seen with 


wggestion that all the wm 
f Madina, al 


Madinans he way 


about the ‘amal of the 


ut the knowledge of other cities, 


path of the Madinans 

‘Amal versus hadith 
The of Madinan ‘amal centred not so much on objections to 
Madinan y opposed te ghhdd of others, as on the relationship 


ith, particularly. those hadiths that went back.to.only 


a very few Companions (akhbar al-ahda, salowthid), (On 
wld note th ths are commonly div wo types, namely 
ib thad, i.e, those going back to ies among. the 
Companions, ar a Bhs, ie. those k co a large number 
f Cornyp and the vast majority of hadiths are, technically speaking, 
hha Mutaccatir hadiths, on the other hand, were not only much 
+ in number but were also, in the very ni unlikely to 
radic self r, since it is practically impossible to conceive 
{ two mutaedty transmissions being both authentic and contradictory 


Abd al-Wahhab allows that, if this should occur, they 


ould be Jered as two contradictory hadith 

Tyad discusses this point in detail, saying that ‘amal must relate to 
uch isolate in one of three ways: either (i) the “amal in question will 
accord v hadith, in which case it will serve as a support for the 
va ff the hadith, a (ii) the “amal will ac ne hadith but be 


in which case the ‘a 


of the strongest 


th), Af in this last instance the ‘amal is “amal nagtt 


phet, it is to be preferred to the hadith 


Le. derives from the time 


L-thubitt) wherea 


his type of ‘amal is definitively authoritative (gal 


wahid is only presumptively authoritative (zaunt al-thubut), Uf 


based on tid, then th iew is that akhbar 


h there 


pute on this poi 


mentioned earlier.” 


Tyad also discusses a fourth possibility, which is if there is a hadith on a 


mit no Temal. In this case, he there is of course no conflict and 
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and that there 
is related through 


the hadith 


the hadith is followed, providing it is 


contradictory jadith If there is, and one ¢ 
.¢ other is not, then, according to Aba Ish’q al- 


Madinan sources while 
Isfardyint, preference is given to the Aadmh with the Madinan eredentials 

Al-Shagibi, th 
that the absence of ‘mal is itself an indication that the contents of such a 
hadith 


owever, disagrees with ‘Tyad on this last point and suggests 


© not to be considered normative, since if they were there would 


al instituted in its favour (assuming that the 9 


n the lives of 
dik regarding 
Malik wat 


on was one that would be expected to have occurred 
He illustrates th 
thankfulness’ (saidat 
ho hai 
prostrate to Allah out of gratitude and he 


the first community by a report from M 


the question of the ‘prostrat shukr 


heard some good 


aid that this should not be done 


asked about whether someone 


mira madd mun 


nd that it was not part of people's general practice (lay 
amr alenai). When the fact that AbO Bake had made such a prostration after 


the battle of Yamiimna wax mentioned to him, he said: 


and 1 


It is a type of misguidanee that som 


Thave not heard about this, consider it a Le against AbO Bakr 


one should hear something and 
have heard 
Messenger of Allah, 
Muslims after 


h a prostrati 


then t which we 


xy ‘This is something at thing 


contradictory.’ ... Many 


‘ctories came to the 


may Allah bless him and 


rant him peace, and to the 


him, but have you heard that any of them made sy ? 


When you hear this sort of report about something that would have 


happened in their midst and been part of their general experience 


and yet nothing else has been heard about it, then let that (Le. what 


you already know) be enough for you. Ifsuch a thing had happened 


it would have been mentioned, because it wou 


ld have been part of 


their direct experience (4i-annahu min amr al-nd hana ft-hio). Bot 
have you heard that anyone made such a prostration? This, then, is a 
point of general consensus (jm#’), If you bear something [like this 
which you do nat know about, leave it (idhd jt'ako amr lt ta vifchu fi 


dasha 


Malik’s attitude on this point is well documented and many reports 
There 
0 Yas 


idhan and the measures of the yf" and the 


show that he held ‘amal to be more reliable (athbat) than hadith 


ng report in the Madarik concerning his meeting with 


and 


their diseu 


nis about the udd. 


lyad reports 


Aba Yosuf said [to Malik], You do the 


have no hadith {rom the Prophet about thi 


but you 


Malik turned to him and 
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aid, *Subhan I have never seen anything more amazing thar 
this! The call to the pray b ¢ {here} every day five time 
day Yi and sons have inherited it from their 
father time of the Messenger of Allah, may Allah bless him 
nore accu in our opinion than hadi 
Abo Yusuf alse about the 4d" and Malik said, “Five and 
one-third Al aid, ‘What's your basis for saying that 
Malik om people with him, ‘Go and fetch the a's that 
ws have.” So many of tt ple of Madina, both Mubajirin and 
aid, “This is th which I inherited from my father, who inherited 
from Ais father who was one of the Companions of the Messenger 
Allah, may Allah bless him and grant him peace.’ Malik said, “This 
rt of widespread knowledge (hddha /:k hav) is more reliable 
A opinion than hadith,” So uf accepted Mailik's 
{ devotes an entire chapter to comments by earlier authorities on the 


Thon al-Qasim 
Malik said 
he S 
ut the “amal ¢h 
Malik said: *T 
Hazm, who wa 
who was an h 


THE “AMAL OF THE PEOPLE OF MADINA 


from the First ¢ and the Men 
Back 10 the 
» Gonclusive 


to. Hadith (al: 


Obligation of Going 
Madina, and Its Being 
wen. if It. is Contr 


Umar ibn al-Kharpib, may Allah be asec] w 
the minbar. ‘By Allah, I will make diffi 
ate wh which trary to ‘am 
and Tha Wahl said: ‘I saw that with Malik ‘emal was 
ere people among the men of knowledge of 
he tid ate certain diths, and hear other 
1s, and they would say, “We are not ignorant of this, 
has come down to us is different 
¢ saw Mubammad ibn Abi Bake ibn ‘Ame ibn 
a git, being reproached by his brother ‘Abdallah 
est man with an extensive knowledge of hadith, for 
sn a case about which there was a hadith giving a 
nt aid, “Hasn't such-and-such a hadith 


Vit MADINAN BACKGROUND ef A a 
come down about this?” Muhammad re Tt has.” “Abdallah This view is thus seen as goir to at least the time of “Umar 
said, "Then why don’t you giv r according to it : fican mm Rabi'a, one of Malik's main 
Muhammad replied, what is the position of the people with o oO ir ne thousand’ means a large number of 
regard to it Le. the ay 1 @ in Madina, by which be meant se J x h ree f a large of 
that the ‘ar uf Madina was stronger thay z ‘ Mad: v there wer 
Thn al-Mu'adhdhal said: “I once heard meone ask Ibn ab inch ( n thousan ping eye at th 
Maji ‘Why do you transmit « hadith and-then spe h Prophet. ‘One however, was th 
and he replied, "So that it be hat it weledge of M 1, where individual Successors took 
it that we do not act ¥ Con Thus_th ¢ 
Ibn Mahal said: “The established summa of the people of Madina i hanawledh he Madinans of how was put int 
tter than hadith.” He also said: ‘Often I will have nur y d ty it view than m 
on a subject, but will find the people who teach in the mosque (al had the statu bat.w hat had been 
will become weak in my opinion’ word = ¥ a een ere not 
Rabi'a said: “On wand from one thy preferred a 
to one from one. One from one would tear Sa aa i re f cour 
hands. - 1 nchical i © or may n be 
Darda’ would be asked questions and a a d Wher 
{ someone said, “But su h ha confirmation of each other; but where there i 
reached us", contrary to what he had said, he would reply, “I toc f Malik wi Madinans, even 
have heard tha t T have foun ac tic 1 “ mpletely trustworthy, as indicated in 
different am Abt Zi h assage. Thus, f ample 
Ibn Abt l-Zindd said: "Umar ibn ‘Abd al ’Azte sche thy ng for the prayer with 
iogether and ask them about the id the judgen t i he praye 
their source was absolutely trustw : ; rally amongst the people and 
Mallik said: “The Messer f Allah, ma ah bi im & riginal eof Prophet" On 
died in Madina and th Thies gonead ean fe ye mene yy Ss 
which of them are more f bebas tlloeit havi ‘ ¢ i an wier ju 
»pinion cepted, those among whom the Prophe Allah othe minority opinions th 
bless him and grant him peace, and those Companions whom I have i ugh ived-from the Prophet, were 
just mentioned died, or thore among whor te ‘ \ it Agements also deriving from the 
Companions of the Proph ay Allah bles him and grant him P I fi n that Ton “Uyayna , ths were 
ed a for th anc Malik that ‘amal was a 
sydallah ibe “Abd al-Karim said: “When the Mexsenge 
Allah, may Allah bless him and grant ; ee get There are riking exampjed in the Me uLbeing 
twenty thousand weeping seterte hough th in qu are considere 
tk xan tuere Malik it 
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jadiths which he does not consider should be acted upon, serve to illustrate 


the point 
1, Malik re 
«with the right hand holding the left at the wrist (gaéq).”” He makes 


es two hadths whose overt import is that the prayer should 


no comment on this in the Muay’, but in the Mudaewana Ton al-Qaxim 


records him as saying: ‘I do not know of this practice as far as obligatory 


prayers are concerned (li a'rifc dhatiha ft Lfartda), but there is no harm in 


afi), if he has been standing for 


it in voluntary p 


along time, in ¢ » make things easier for himself." 
the Mudaxewana, Sabn 


the Companions had reported seeing the Prophet doing the prayer with his 


Gin, also records a hadith to the effect that # purnber of 


ight fi 
the Mucatta’, the madthab of the Mudaxacana, which beca 
arised in Khalil's Mubhte 
was preferable in all circumstances to pray with one's hands by one’s sides 


1 placed over his left, Despite this hadith and the similar reports in 


source for later Malikis as sum was that it 


since this was the predominant ‘amal. This way of doing the prayer was also 
preferred by al-Layth ibn Sad, accepted by Ibrihtn al-Nakha'l, "Apa ibn 
Abt Rabi and al-Awea"t, and re 
such as Sa'ld ibn al-Musayyab, Sate ibm Jobayr, abHasan alBagrt, Ibn 
Stn and Ibn Jurayj." It is, furthermore, 


Jed from other important authorities 


jeresting to note that thi 


practice, although rejected by all the other surviving Sunt madhhabs, is 
nevertheless that of the Zayeis, the Ithna “Ashart Sha, the Isma"lis and 
the Thad, thus bolstering the argument for the ‘ancient’ (i.e. Prophetic 
origin of this ‘amal, since the differences between these groups and the main 


body of the Muslims arose at a very early ¢ 


ie and on questions of belief 


and political auth figh. There can have been 


ho reason for them inventing such a detail of figh, and the obvious inference 


is that they were 


rely continuing an established practice. 

Another example of where Malik seemingly goes against hadith is 
the question of raf” al-yadayn (raising the hands’) during the prayer. In the 
chapter ‘What Has Come Down About Beginning the Prayer’, Malik 
relates one report, sia SAlim and Ibn “Umar, to the effect that the Prophet 


his hands when saying 


tu akbar both at the beginning of 


her, ota Nati, to the 


the prayer and when coming up from md’, and ati 


effect that Ibn “Umar used to do the same 


Despite recording no 


dahs in the Muwalfa’ overtly to the contrary, 
Malik’s view, according to Ibn al-Qasim in the Muda 


was that one 


e's hands at the beginning of the 


the initial takber (takbirad a 


ayer, that is, when doing 


Again, as in the above instance, Malik 


‘now of this [practice] (lit a’rifix dhdlika)’, adding 
tho exceptive clause ‘except in the sakbOat al-ihntm 
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Although Abo Hanifa and the Kufans held the same view as the 
Madinans on this point, basing their argument on reports to that effect 
from “Alt and Ibn Mas’od via Ibrahim al-Nakba’t,” al-Shafi't held the 


contrary view thi iT hould raise c's hands both before and after 
ach ruki’ as well as at the f ayer, basing his argument 
Madinans of inconsistenc g: these: haditis and. yetnot. ac 
This w em to be a clear case, as Ibn Rushd indicates, of 
Under t Doing Aap for someone else’, Malik relates a 
th about a une to th net and asked wheth 
ould ¢ who was too weak through old age to 
fo s0 himself a id that she coul 
D adh, Malik held that no-one should normally do 
for anyon The Qur'an clearly states that hajj is an obligation only 
for those who are able to do it (Q 3: 97: ‘mani stata ilayhi sabilan’), and, if 0 
1 er physically able to it was no longer an obligations 
for him, even if he had the money to get someone else to do it for bien.” Ir 
his respect, Malik consider be essentially a‘ ant 
ligation, like doing the prayer and fasting, rather than a financial 
ne, like paying th and in his opinion such ‘bodily’ obligations, if 
y 1. ‘The only exception he made 
him, in w ase Malik held that the beau 
Mak th i di as a special exception for this particular 
woman which hari no normative value for people in general, In particular 
ant for hi ligaton he hha ask ther it wav 
permissible for her tw d t here would be any 
reward (aj) in it for him if she did se he had been told there would 
t Thu best, the Aad wa rf and said nothing about 
ligatior 
Al-Shafi'T, however, considered tt to the same effect 
be evidence that a per tse who was too old 
r weak to do so himself, commenting the view of ‘all the 
hk whe om Makka, the East, or the Yemen ~ except 


people of Madina’. In fact, although Abo Hanifa and the Iraqis allowee 
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they did not go as far as a-Shafi' in their assessment of i 


this practice 
they only held that it was 


ceptable, rather than obligatory, for someone 


omey ¢ n haji for him,' whereas al 


with ene 
Shafi'T held that someone in this 


r even someone who, though 


he did not have the money, nevertheless had the authority to get someone 
else, such as a close relative, to go for him) was still ‘able’ (mustafr’) and 
therefore still under the obligation to ¢ if he had not already done 
so. "Thus al-Shifi't and the Eragis, contrary to the Madinans, em 
ij more ay a financial obligation than as a bodily on 
4. There are a number of insta 1 the Muaffa’ where Malik relates 
» hadith and then ifically states that the ‘amal is contrary to the 
stion in One of the best examples of this is the hadith abow 


the right to withdrav 
from Naf 


hiya al may 


are still together} that he relate 


chain’ of authori in which the P t says, The 
ale have the right to withdraw as long as they have not 
md lam yatafarragd), except for b Ahiydr’ after 
comments, “There i d limit for this here, nor 
practice regarding it (lapse fivhadha "indand hadi ma'rif wal amr e bats 
fiohi).! ALSHANT, going by th th, held that sales only became binding 
when one or both of the parties had left th he contract w 
made, rather than at the actual time of the nereas Malik and 
Abo Hanif held that the general Qur‘anic injunctions to honour 1 
contracts!" overruled such isolated hadiths (athbar al-dhdd), however strong 
their indus 
5. Another instanc he Madinans and the Iraqis rejected a 
hadith which al-Shafi't ch ! Aisha’s report of a Qur rie 
Which, she says, "Wa ted at the time of the death of the 


Prophet hat foster relationship is established by a 
minimum of five suckiings rather thar an original ten." Malik cites thi 
haddh (along with other ting that either five or ten sucklings establish 
foster relationship, although he also incl . ndicating thai 
Aisha's view was the exception) but then adds that the ‘emal in Madina i 
not in accord with this, Rather he held, along with the Iraqis, that even one 
jacking brought about foster relationship (as long as the child was under 
two years of age}, thus preferring, along with mary earlier authorities, the 


general meaning (londm) of the relevant Que‘anie judgement — Le. Q 4 
245 ‘And (forbidden in marriage for 9 are] your mother ha € 

ihabar of-wahid not supported by ‘amat!" Moreover, the report wa 
ambiguous: it was possible to take ‘Aisha’s elaim that the verse was still 
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¢ Qur'an at the time of 
deen abrogated, but it coul 
hat not ¢ ne had he 
were still re 
lished by = and 
mp rning pe 
Umar ibn al-Kb: rote tc 
ave heard that som 
. reaches him, B 
veaby {anyone doing th 
nts: “T ith is not ov 
8 accordance with 
Musi Sf 
, ractice to kill an of 
» the chapter 
r QO eel 
hich she had a 


nd 

and the 
low it. Bu 
and the 


PEOPLE OF M 


t 
We do 
would be 
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ns fixct iis lik 


DINA 


4 by th: 


Him ir 


utor, Sand 


TME MADINAN BACKGROUND: 


ra believer when he 


where he said, ‘A fornicator is no 


fornicates, nor [is « thief] a believer when whereas Allah 


ication) and [the punishment 


Various 


has revealed the punishment [for 


of] curing off the hand [for stealing] only for believe 


« been related from the Companic 


things hi 
bolstered 


practice] (lam tashtadda wa-lam taged), while other things bi 


been put into practice and been followe 
the Ce 
This J 


upon (ghay 


bi-hi). Rather, other hadiths 


dah thus remains ne 


uhadhdhab bi-hi wold m 


that were accompanied by practice have been ac and 


transmitted by the Succes % 


1 of the Companions of the Proph 
may Allah bless him and grant him peace, from the Companion 


Sucee in the same 


have then been wansmitted from the 


way, without them either rejecting them as inauthentic or deny 
what has been transn What was not acted upon is left aside 
without rejecting it as inauthentic, and what was acted upon is acted 
upon and accepted as authentic (yusaddagu bi-hi 


[In this case] the “emal which ix well atte anied 


by pra 1 
Prophet, may Allah bless him and 


ant him A woman should 


married without a legal guardian 


Umar, ‘A woman ah tb 


not be married without a legal guardian 
and the fact that “Umar separated a man and a woman who had 


married without « legal guardian. 


uit conclusion to be drawn from these exami 


re many others) is that although for Malik the textual seurces 


f the Quer 


and the jadith are treated with the utmost respect, they are, as Abd-Allah has 


observed, ‘dependent of ariel 


the semantic context of ‘anal’.!” Thus 


that constitutes Ue 
Again, as Abd: 


background of Madinan ‘amal, .shile 


ic source, and, indeed, carries Ue greater aullwrity 


we who disagreed with | 
particularly che Traqis — represented: by Abd Yo 


and abShafi') study Maclin /“am 


and al-Shaybaie! 


the two, as is clear from the abowe, not infrequently contradict each 


tno by the Madinan: 


panage T 


then, was preferred to 


fbn Qutayba in his Aid 


ukhtalif al-hadth give 
comprehensive summary of Whv. 
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+s (and there 
y SoUTEE in that they are evaluated against 
the non-extual source of ‘anal 
has pointed sit, Malik studies hadah against the 
against the background of hadith, and 


The following 


HE (AMAL OF THE PEOPLE OF MA 


In our opinion the wuth is more likely to be established han 
by the ransmission of ha rivedya). Hadith may be subject to 
es, erren taint rent possible interpretations 
\ aking cither one or ewo at the end of the 
pe Similarly, a man ma 2een present when the Prophe 
ind the n he told [peoy hing 
' he does not k fi ever, is free from suck 
I Malik, may Allah Rave merey on him 
nsmit 1¢ Messenger of Allah Allah 
Jews hi : peace, but then says, ‘The ‘amal in our city i 
H y ning something that is different 10 the hadith 
Tk the Prophet, may Allah ble 
h 1 grant him peace, and if th his time had included 
he generation after them, and_the 
t and it is not possible that all the people 
hing tha all doing. in his 
‘ then done something cle is undone 
f . h nutmber.than_one 
1 Inde have related many th complete 
auth the ted according. to 
Rushd (al:Jadd) makes a similar comment in his commentary on the 
Ma © place r upon him, live 
t dole that there whould be a practice of the 
: 5 f w that [the had been 
brogated. Similar ke hace in Malik’y view over 
ated AdnkF%L it ix rm ponsiblo to reeoncile th The proof for 
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CHAPTER FOUR 


Textual Considerations 
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MALIK’S USE OF THE QUR°AN IN THE MUWATTA 


North and West Africa, throughout all of which the Maliki madhhab ts 
nt. It is thus reasonable to assume that when Malik recited or 


domini 


1, and we would 


quoted the Qur’an it was the Madinan reading that he 


expect the Qur'anic quotations in the Mucoffa'to accord 
of Nafi’, This, however, is 


the influence of the now prevalent Hafy from ‘Asim recension,” have 


usually the case, since modern editors, under 


frequently edited out what must have originally been the Madinan readin 


pore familiar Kufan reading of Hi 


and replaced it with the (to ther 
lly Mad 
Madinan reading survive in the printed tex 

As far as Malik 


there iv an interesting report in the ‘Uth 


» variants or other indications of the 


although occasion, 


attitude to the non-Madinan readings is red, 


¢ of him showing some of his 


idents a copy of the Que’an that his grandfather had written out during 
od the 


aliphate of ‘Uthman." In it they ne 


readings 


1, warmed rather than wa-u 
2 san’w cather than wa-sdn'e in Q 3: 133 


3, yagdlu rather than w Q5 


4, man yartadid rather thar 


5. allan 


wiadda in Q 5: 54 


ather than soo-dladhina in Q 9: 


wakkal rather thar 


wakkal in Q. 26; 21 


ather than aw an in Q 40: 26 


ma rather than bi-md in Q 42: 30 


tashtaht vather thar tahihi iss QQ. 


13, wold yakhafu rather than fala yakhafe in Q 91: 15, 


The first nine 
opp 


four represent the Iraqi reading as opposed to the Ma 


af these accord with the standard Mad 


nv reading. a 


the Iraqi reading (which 
|i reading (which is me 


nd), whereas the last 


an reading (which 


is mentioned second). Al-Dant, after mentioning the same report, further 
relates that Nafi' said: "In imam (ive. master-copy of the Qur'an} it has 
haniyyu with the addition of the hutca in Hadid (Q. 57) anc 


akhafu instead of fi 
These 


known 


1 vakhafu ies Sitrat al-Shams (Q.9 


miments are interesting in that they imply thar wt 


» Madina at th 


nsidered exceptions t 


g of N&fi' was indeed the nor: 


and that suc non-Madinan variants were « t, even 


though they were well k 


wn and well substantiated, As with the hadith 
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debate, we ation where re gs, although 
Malik and the shadhdh variant readings 
S. . those variants tt accepted by all 
s mi he Que'ani ecause of theit 
of ‘om the fore like them, Malik 
1! ariants as permissible (even though they might not all 
be The question arises, ho to his attitude to the shadhdh 
al’) readings re 1 (mostly) only from 
ri ‘ transmission hich was on a par with 
a Um : fa-mdai h 0 the 
f Allah’) in Q 62: 9: 
Aisha and H h specified the inclusion galati agri 
f Q when having a mushaf copied 
7 d 
Ibn "t 1 qubuli ‘iddatihinna (‘so 
j ate : n QE 
Aish f ' 1 ‘ashru vada‘atin 
r , hich had been part of the Que’ar 


Qur'én bust had then been abrogated (muitina) by 
khams(in) ma‘ liméat(in) known [suckliny hich was ‘part 
wh ted as Q ’ Qur'tn) at the time of 

I the F 
6. “Umar's ref he stoning ver al-shaykhu wa- 
Lshaykhatu fa-rjumihuma L-batta (imatiire men and pvature 
tone ther h, he says, they had certainly 
It is important to note here that although Malik does not himself use the 
2 his u orb » read or recite) rather than a 


MALIK’S USE OF THE QURAN IN THE MUWATTA 


indicates that he recognised a clear 


lished Quranic text 
the two. Indeed, we know that Malik did not accept 


when citing es 
distinction betwee 
such readings as valid for the prayer,'" which means that he did not accept 
ains of whether or 
Barr 
ing itr mentioning 
in Q.62:9 

prance of Allab 


However, the question ren 
or purposes of laff. Both Ibn ‘Abd a 
Malik was d 
‘Umar's reading of fa-mdi instead of the normative fa-s 
awe a dik 


them ‘as part of the Qu 


not such readings could be abed 


and al-Baji hold that this was indeed why 


th (‘make effort [to go} to the remen 


referring to the Jumu’a prayer aw was ambiguous: it 


light run, as in the Aadmth When the igdma is called for the prayer, do not 


run to it (ld ta'tihd wa-antum tas‘axena), but come to it with composure’, and 


as in the sa'y that forms part of the rites of aj." oF it could refer to making 


ellort and striving in a more general sense 


Malik ci 


as in the Qur"anie passages that 


immediately after mentioning “Umar’s reading,” and as he 


ity of a slave to work and earn 
erned, Malik 


the term to indicate the at 
ter” As far as the 


of the opinion that sa’y is used in this re 


money for his mn ean is € clearly 


re general sense of striving, and 


only that. He also « 


hadith that on 


ly endorses the judgement in the above-mentioned 


should not run to the prayer, although he allows that it is 


permissible to speed up one’s pace a lite as long as one does not break int 


d lam yas'a aa yakhubba),”* It would seem, t 


re, that he accepts 
the validity of "Umar's re 
of ¢ 


ing as an indication of the meaning here 


ulthougl 


murse Not accepting it as Qur'an. 


The same applics to Ubayy’s reading of haldthati ay 


nm mutatabi’ a 


tin. The question here way 
broken oath should be done 


that the two months’ fasting in expiation for a: 


hether the three days" fasting 


onsecutively or not. Q4: 92 and 58: 4 specified 


dental killing or breaking an 


oath of zihdr should be consecutive. It was further specified in the Aedith that 


the two months’ fasting in expiation fe 


aking the fast in Ramadan should 


be comecutive.” In the received text of Q 5: 89 « 


specified: but should it be w 


Jerstood as applying here also, in view of the 


reading recorded from Ubayy, and since this was also an instance 


fexpiation)” 
Mailik’s view is clear: ‘What I preter (ahabbw ileypa) is that everything that 
Allah mentions in His Book s 


words, he does not see the 


ald be fasted consecutively.” In other 


d mutatabi"atin x being part of the 


Qur'an, since that would then mean that the judgement was obligatory. He 
only holds that it is preferable, as with other types of fasting where 
consecutiveness is not specified, such as making up days mised in 


Ramadan (as in Q 2: 14, 185), o fasting three days during haj and sever, 


‘on one’s return if one as in Q 2: 196) 


» sacrifice a 


58 


EXTUAL CONSIDERATIONS 


nas possible — which me mnsecutively 


1 the case of Ran 


way too.” So Ubayy’s readin pted as having some validity, but not 
as definitive Qur'an that w necessitate obligation 

Malik ation of Ibn “Umar's reading fa-felligthunna b-qubuli 

1 1¢ ‘Miscellancous Chapter on Div Jami al. 

; intended ax a corr F the judgement that 


hile she is menstruating, with the further condition that the husband 
not have bad inte ¢ with her during this period of purity. Thi 
he import of ded in an earlier chapter to the effect that the 


as told by the Prophet to take her back and wait until she hid finished 
her or befc pad intercourse with hee, this being ‘the 
at which Allah has commanded that women should be divorced (fa 

fe In referring to Q.65: I's fi 

t wh also related from the Prophet 

i Hf fi-iddatibionna (lit, “at their ida’ is best 
taken t f their Le. at the beginning of the 
become pure again after menstruation, providing that her husband has not 
had inw h her during this period of purity. This reading, then, 
ke the rea "Umar and Ubayy, is denied as Qur'an but accepted a 
As for ‘Aisha Hafga's readir : vu wa-galati 
L'agr, Malik is firmly of th ms that al-salét al-wusd does not refer to 
he prayer of As to what it does refer to, he makes it clear in the 


jew of Ibn ‘Abbas and ‘All that it refers to the 


ubh prayer. This view is in fact supported by ‘Aisha’s and Hafja's reading 

hd (al-Jadd) anc Aji both F nut,” but obviously 
an indicated the two were one and the same, as if the 
shea a an explanation of jwa-/-salan and th 


ew of Aba H. eral others, who 


Mterpretation to be bolst hadith in which the 


red b n the Day of the Trench a lat al 
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wusfa.” Malik and alShafi'l, however, preferred che interpretation thar al 


«was the subh prayer, partly because (for them) it was the prayer 


salt al-in 


in Which the gun supplication was made (the verse ends with aes-gam 
Ulahi garatt), partly because the subh prayer was the most difficult for people 


thus the most excellent of the 


and the one with the highest reward 


prayers and the most worthy of being singled out for special mention, and 


partly because it was the most ‘central’ (tusld) of the (obligatory) prayers in 


ween the two nigh band "iho" and the 


that it came b ne prayers of magh 


two day-time prayers of guir and ‘apr, in addition to which, unlike these 


others, it did not share its time with any other prayer and thus could be 
singled our as being different from them and central with respect to them. 


In this instance, therefore, Malik is not so much using a reading to explain a 


meaning as clarifying the potentially misleading 


implications of that 


ly that it refers to jub, only saying “Thar 


reading, He does not say definitiy 


is what I prefer most out of what I have heard’, but he feels strongly that 


Aisha’s report should not be taken to mean that al-jalat al-ccustt refers tos 
p 


Similarly, he rejects the implicit judgement in ‘Aisha's reading of “ashe 


rada‘atin ma'limatin yuharrimna that was then abrogated by 
Khams(in) ma'limat(in) ly saying, “This is not what is done here 


wa-layva ‘ald hadhd aml). He accepts, however, the judgement of the 


stoning verse and “Umar’s report that it used to be part of the Qur'an, 


although not of course accept ran.” 


We have noted that when Malik mentions such “non-canoni 


ng that it is any longer part of the Q 


he uses the vert whereas when he introduces established Quranic 


text he uses some variation of the formula gélé (dim. The clear 


implication of Malik’s treatment of the two types of ‘Qur'anic’ citations is 


that there is a major difference betweer 


the two: although he might accept 


the judgements recorded in the sh 


dh variants, these variants are not (or 
are no longer) part of the text that is to be preserved, recited and acted 


upon as the Que’an by the Musi 


Malik’s view then on the text of the Qur'an was, as we might expect, the 
traditional Madinan one, What was normally recited in M, 


und thus preferred. Certain variants were ac 


‘ptable, but only those that 


had the backing of tawétur and were in accordance with the "Uth 


such as the four non-Madinan consonantal variants in his 


grandfather's mushaf Shidh 


readings, though, however authentic their 


individual chains of authority, were not 


eptable as Qur'an and thus 
could not make a judgement obligatory any more than they could be used, 


for instance, for the obligatory recitation of the Qur'an required iy the 


prayer, ‘They could, however, be cited as carroborative evidence for 


meaning, but by themselves they had no authority 
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CHAPTER FIVE 


The Quran as a Source of 
Judgements in the Muwatta’ 


Qur'anic reference in the Muwatta 


to the Qur'an throughout the Mu 


Most of . with fir of 
but there are everal sections that deal 

a Qur'sr more general way, and in particular with how it 
hould be handled in formal acts of devotion such as the prayer, of which 
Qur'anic recitation forms an esential part. ‘Thus we find chapters on 
hether or must bx dit’ to touch or recite the Qur'an;! how 
he Qur'a Id best be divided up in order to recite a portion every 
ay? where th . rosiration occurs’ how the recitation in the 
er be done:* what m used for what prayers;’ and 4o 
Ona neral level, we find material on how, when and in what 
witext th ok place;* on the excellence of certain siray:’ and 
he bout the seven ahinyf according to which the Qur'an was 

further Ml instances of where Compan 

are re ed specific Quranic 10 have responded to 
articular situations by quoting rele passages from the Qur'an: these 
har 1 bearir Jr subject that they do help to confirm 


1 { the Qur'an had on the lives of the people who first heard it 
In the following chapters we shall be concerned pritnarily with the mait 

bulk of references that relate to the taf? af een as having legal 
gr an arate how. Malik derives his judgement 
him, froma the ther word) hall be Tookaeig at Malik a 

Fite senses of legal tmaport (the in), 06, Wo 

put it another way, we shall be looking at the overlap between Aafstrand what 
er became known as usil al-fyh (‘the principles of jurisprudence’), which i 


of Qur'an and 


criving judgements f 
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On a formal level, M: 


just indicated can be broad 


in the boc 
Allah 
Alla 


the 


Seec 


Alay hu 
to which 
Th 
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Blesse 


there are 
there 
uch as ka 


1 him 
hese phr 


hird (yy 


os of 


{ and Exalte 


usually without any dlir 


Arbiters 
Ma java fi 


ple 
Ma ya 


chap 


hapters such ax ‘Wha 


Sun” anc 


{the “Dai 


SE OF THE QURYAN IN THE MLA: 


asually prefaced by 


alik’s use of the Qur'an in the Muswazta”in 


Fir 


hy, the and Exalted, says In 
frequently (with some twen 7 
lirect references to the Q without 
anic text. These are usually i 
as Allah sa ¥ yaks 
f kinds Wah (“in the book of Allah’), ete, ‘T 
are usually self-evident from the context 
1 appare anyone familiar 


of Malik’s stade 


freely and frequently in 


wledgement of th 
What Has Com 
4 ‘What Has € 
early refer 
Has Come Down 
of the Ni M. 


neh a 
particu 
Abe 


Di 


J) and ‘Whate 


which dire 


ver Sacrificial A 


wich as inheritance, oF the various types « hibit 
usury (riba), all of which clearly deal with are 
because of their inclusion is the Qur'an ei 
The first two types are of particular interest in tha 
pecific details of Malik's method in Quy‘anic interpretation 
the Quranic element in Islamic law. Indeed, most of the ba 
chaptersheadings into which the Mi divided come und 
type, since in the majority of instanees, as we shall see in some 
following chapters, their subject-matter derives either directly or 


from the Qur'ar 
Ail three type 


he Prophet, the 


ME QURAN AS A SOURCE OF JUDGEMENTS IN THE MUWATTA 

gical layering to the material. Such references may not, strictly speaking, t 

Malik i the Qur'a 0 the extent that he has chosen 

ate them into his book, they can also be said to be part of his use 

“ 4 with Que retation, and th examples from all 
ir ration of the Que'an in the Muc 


The problems of Qur'anic interpretation 


I freq { reference to the Q: a 
Malik the Qs wnt source for th ements of 
1 ly in general terms, such as the 
1 nel kat’ or the prohibition 
" f ertair Furthermore, although the 
2 edd as be ina clear Ar 
u { everythin, 
t fess in the nature of any text, indeed 
a in ontain ink biguities: it was the tsk of 
. ies in the Qur'an so that the Que‘anic 
Certain Q 1 1 dered to be unambiguous and 
, {interpretatis h explicit texts were 
i 1 » simply means ‘texr’,! (In thi 
1 r aler terminé i employed 
More of : i ome sort of ambigyi 
ql al meaning of a wor lear, butits exact 
: ms). It could be that an individual word had two or 
ee pl aning vidual pra mmatical 
ore « ible inter 0 1 words oF 
sees became k @ush ng Tm none meanin, 
\ a text had one obvious meaning, al bothers were possible, i 
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MAUK'S USE OF TWE QURYAN IN THE MUWATTA > 
; practice is amply illustrated by the same two chapters on ar 

svious meaning was preferred, the text was said to be tx awsrel, Le. it F f a 

id been subject to fa wif (interpretation! 7 

th ett he implica p Id t are indeed the injtial reason for chapters), but in both instances the 
here were also the implications (mua oule Aas pa barra =, pease 

ecause an expressly mentioned judgement applied in certain cincum- px nore mie : deri : 

tances, it would apply equally, or even more so, in similar circumstances Quranic text thu been a marked extension. 

f Esra wets mn be-tewlt orth, BY way of , Nl consi et of these wo examples i 


this became known as mu 


xn expressly mentioned judgement applied in certain circum: 


those circumstances (this 


stances, it would not apply in the absence 


6, oF all ee Zihar 


Furthermore, there were chronologi 


yecame known as md 


important to distinguish between the interpretations’Gf the Prophet, the With reg he Quran says the Follow 
Companions, the Successors, and their Successors (the r source . ainst their womer 
generally having the greater authority), but it was also important tc : : z et 
distinguish, if possible, the relative chronology of the actual revelations, for { efore they [i 
hhich purpose the separate sciences of naskt Pabrogation’y and aibab tal maths ¥ sch otk inde 
jaucal (*the-occasions of revelation’) came ints anage to ¢ ld fast for wo 
Lastly, but by no means least, were considerations of eontex® not merely ‘ . h other [again]; and 
the linguistic context of neighbouring verses, or even the complete text of t ald f peaph 
the Qur'an, but the whole context of how the Quranic message was Ted 
‘out in the lives of men.from the time of the Prophet right up uotil MAlik’s Tt ai the in th Fon per MAN 
own day, that is, the context of ‘amalSThdeed, we shall see that, althoug . ’ +24 : 
Milik- deals with the problems raised by above-mentioned system: : sac? sae aps cgsranee! chascbysbarevits 552 
atixation (Le. questions of ymdl, ishtrdk, implication, etc), hedges so, as with ee eee ie Te 
clearly for him che single fost important consideration in decking exacy pSgerese bontril ‘ ‘ 
how the Qur'wn should be interp wpee : vn : 
all texts to contain at least some degree of amt n this respect the : = . SSE REY : 
Quen is no exception, Indeed, many instances when Malik 2 rab Serta ees peers 
cites what are technically nayy te wense used by the xsi, on oly ‘ srs Ot hia les the tahidcnacdtetaitee 
two occasions in the Muawajla’¢ Malik citing a Quelanic text in =F rye Siniicneieig Sobiche baed 
such a way-as to suggest that it Jear illustration of a judgement — Shai f 
and that no further comment is necessary. The first is in the chapter on eae rpre clea Gant « SAAS bat:wotby'a 
Hr" where Malik, in order vo explain the haffira (expiation) for breaking ys j 
uch an oath, mentions the relevant parts of Q. 5% 9-4 withour adding any 2. T har ob noe ha ex, but was 
further comment.” The second is in the chapter on la? where, again, he s ean by in, ba were ch 
cites the relevant verses (Q 24: 6-9) without any comment." In both - 2 : a car eeps ee 
instances one has 40 assume that Malik considered the verses clear enough ‘Kitt of divorce a se dlsaihretr tem sania nan 
selves not to warrant any conmer aking $m wire 
y t hus preferring the general me dm) of the ware 
Homes tha ceen_such,‘umambiquo nays texts were in_need of ith Q.2: 226, hel included all women over 


were tobe effectively applied in = 
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whom a man had sexual rights," whereas Aba Hanifa, al-Shafi't and 


others held that zildr was a type of divorce, like fla’, and thus only related to 


3, Was zihdr effective only wives (and slave-girl, 


Malik cites three 
we.” This 


inst pres 


assuming their inclusion against future wives as w 


reports to the effect that such an oath did 


was also the view of Aba Hanifa, but not of al-Shafi'T, who held that rather 


jon thar the man had imposed on himself and should 


than being 4 condi 
Labade by thew 


thus fulfil (following the general principle that people 


conditions ~ ‘al-Mushimsina ‘ald sherlp ihdr, ke tal, should only 


rights over, based on a hadith 


apply to wornen that a man has imme 
that effect about divorce 
4. Did divorce break the effect of 


and then divorcing his wife he married 


1 again he would have te 


do the kaj onsummating the second marriage? Mslik 
held that he 


al-Shafi'l, in one view (his other v 


being the same as Malik’s), held that 


e remarried her after her 
Abo Hanifa held 


gr applied in any remarriage whatsoever.” The question here wat 


this only applied during her “ida, and that 


idde was over he did not have to do the Aaffiva,’” whi 


therefore whether divorce rescinded all the judgements pertaining to the 


w that no div 


couple's married state or not: Abo Hanifa was of the vi ¢ 
broke all such ties; Milik was of the view that irrevocable divorce broke 


such ties but anything shore of that did nor; al-Shaf't held that o 


© any 
Ibn Rashd 
type of divorce broke such 


idda period was over such ties were broken; while others 


assumes them to be the Zalhiri) he 


ties 

5. Did the phrase tonne ya ind gad vefer to repeating the oath a 
second time, as Dawad and the Zahiris held, or to breaking it, ax the 
majority said?™ And, ifthe latter, what was the ‘aed being referred to that 


constituted breaking the oath? Malik cites the relevant Qur'anic passage 
id 


against his wife and then decides 


n explains that it re 


rs to when a man makes an oath of gihdr 


keep her and resume full marital 


relations with her, at which 


pint it is obligatory for him to do the requisite 


haffira before he can 


ich her, since he has now broken his oath. 
Intention was sufficient to break this oath because actual intercourse was 
forbidden by the Qur'an until the kaffira had been done and thus could not 


be & prerequisite of the Axia). If 


he o 


er hand, having done zikdr he 
then divoreed his wife and had no intention of taking her back again, he 


would not have to do ary 


affire since he had not broken his oath,"! This 


was also the view of Abo Hanifis, who, like Malik, based his judgement on 
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the fact that as, in effect, a type of oath (jamin) and thus needed no 
expiation unle actually brok ALShafi''s view differed only 
Lightly: he flare became obligatory if the man did not 
actually d fe after doing zihar, since 1 not he wa 
fectively married status with her, and that was tantamount 
to resun Since all the main madhhabs were agreed on 
p pretation of the being referred to, Malik’s inclusion of thi 
he Mi presumably direeted at those who might, like 
ke phrase yoitdina 4i- to indi wing back to, ic 
what they had sai leas obvious meaning of 
ing hack ©. doing a aid they would not do, 
if ne made an oath of gihdr against more than one wife at 
ne and the same time he have to do more than one Anffara? Malik 
Abo Hanifa’s vie wever, and that of al-Shafi'l, was that the 
an had 0 a separate kaffira for fc.” Malik thus likened the 
ation to an oath of which wai dered as only oath 
ardiess of how mar cs wore involved, whereas the other two 
kened an oath of faldg, in which all the judgements applied for 
Malik similarly held that repeating an oath of gihdr against the same wife 
Also needed only one Aaf Jong as the repeated oaths were repe 
{ the same intentior he man repeated his oath after already 
raving, de i nv which case h 4 tio do a Aaffitva for the 
ecand . nee as 3 new Again, as in the al 
mentiou Abo Hanif and al-St aid that he had to 
cparate for cack 
If a man took back his wif had intercourse with her before 
4 haff he have to do a se kaffira? Malik said that 
although this was a w ion, since the Qur'an says the affara must be 
done min an yate yefore they may touch each ot itdid not 
tail a second he Aafféra was specifically for breaking the 


gard to the & point all the main madhhabs were agreed 

because of a Proph irective specifying this judgement in such a 
Did ghar apply to wornen? That is, could women make such oath 

sinst their husbands? Malik sai not, because only the 
band had the right to make such with divorce." Be 


reed with Malik tat gihdr, like taldg, was the 


) Hania 
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prerogative of men not women, but others said that ifa woman made such 


an oath she had to do the kafféra for zihdr, sinee was a type of oath 


yamm) and the judgements about broken oaths applied equally to women; 
a few also said that she only had to do the ordinary kaffara for breaking 
oath (which is, by Q 5: 89, 


1 feeding ten poor people, or clothing 


them, or freein that, fasting for three days), on the basis 


that gihar did not apply to women whereas ordinary oaths did 
9. Would the judgements for Ma” also apply in cases of gihdr? In other 
words, was there the same four-month time limit (ic. within which the max 


had to choose whether he was going to keep his wile as wife or divorce her 


as there was with qa’? Abo Hanifa and al-Shafi't said that rwe 


situations were separate,” whereas Malik 


jel that although they were 


‘mally separate, ila’ nevertheless applis 


to his wile by deliberately 


position to do so, 
10, Did gihar also app 


judgements regarding the & 


to slaves? Malik said that it did, but that the 


dra were necessarily more limited. Since a 


slave was technically someone 


have was ultimately the responsibility ~ and property ~ of his master, he 


was not free Lo dispose of any wealth he mi 


ht have without the permis 


of his master, nor could 


1 free one. He was therefore not 


in position to be able to free a slave of, for that matter, feed others for te 


hafftra; insteact, his Auffara was linnited 


This was also the position held by Ab@ Hanifa and al-Shafi', although 
there way a small difference between them im that Malik ~ although with 
some reservations and only under certain circumstances ~ allowed a slave 
to feed poor people if his master allowed it, where ather two did 
not,” This, however, meant that ila” could not apply to slaves in cases of 


ince, according to Malik (t Aba Hanifa or al-Shafi't) the da’ of 
slave was only wo months rather than four (by 


punishments for gadlf and zind which were reduced to half for slaves by 
virtue of Q 4: 25 — fa“alayhinna nigh mubsandts mina \adhab {for 
‘them is half the punishment that there is for free women}’)™ and so. the 


would come upon hitn before he had finished fas 
months for his haffitra 


These are merely the topics mentioned in the 
Elsewhere in the Muwajja’ Malik refers 0 other 


directly with the verses 
in question: 


IL, In the chapter entitled ‘Slaves Not Permitted to 
Obligatory Kaffitras’ (Mua ia.y 


Freed for 


7 iyiba) he points out that only 
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atory thus including the 
The re ually give ry later wuthoritie 
charting a 1.Q 4: 92 (referring to the kaffara for accidental 
ative. mor do the verses detailit flara for sihar twat 
iil the slave should be aba mu mina}, ic. Muslizo 
r one should assume that the ‘slave mre ton Q 
ly to both instances (t known as ham! al: 
ti a at eding chapt What Is Pertnivsible 
Regar Obligation ave’) Malik cites a hadith to the 
oath had verified that she was 2 be mu ‘ming 
echnique aad. A 
f itis N , enctit 
ahh given : not only 
h 3c tree h sit » shoul 
are to be fe the recipients of 
Sha Malik that only Muslim slaves should be freed for 
it om the parallel with Q 4: 92). Aba Hanif 
h \ bh © any slave Muslim or 
4. f aking the aya at its face va ecting, the 
1 ent th Muslims should be the recipients of food 
the pury hared by al-Shati's, who, 
ke Malik h an. to be equiva which. the 
t alk ve Muslims. It was also the 
fe c f A Han! h h al al that dd for a 
taffara could be given ing within the Muslim community 
the important t that the man doing 
' fe Quran did not forbid acts of kind 
rds non-M eneral but only to those who were at 
ar he Mu 
13. In the chapter on "How Zakat al-F ates 
tha sry to the practice with the other tyy aks 
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a for gikdr should be measured using the larger 


‘on foodstuffs, the kaff 


4 of Hishim, this usually being considered equivalent to 


either ane and two-thirds or two muddr going by the smaller mudd, or mudd 


of the Prophet.” According to al-Baji, this did not mean that a different 


type of mudd was being used just for this one particular judgement, but 
that the amount for the kaffara was two (or one and two-thirds) mudds per 
person if going by the smaller mudd" ‘This was different to the amount for 


amin) beeause the | 


2 for a broken oath ter is 


the Aaff 


mentioned in the Quran with the specific wording that the amount be 


tum ("from of that with 


Which you feed your family’) (Q. 5: 89), whereas 


average, ive. min axtsagi ma 


nally, and should therefore be greater than the 


mentioned uncon 


average amount (asa) to ensure that enough food is given to each person 
to satisty his hunger 
Al-Shafi't held that the amount 


Abi Hanifa held that it should be two mudds, each going by what he 


ould be one per person, while 


wcresnient’ for the’ hafleat al-janieMt whe 


difference in these judgements being the result of a dif 


interpretation of the awsaf phrase mentioned above: did it refer te 


average meal (one mudd) of an average day's food, Le. a morning meal and 


lds 


an evening meal (two m There were other reasons for these 


judgements: equating the kaff 
fi 


the Aaffarat al-adhd for shaving the head, etc, during haj would suggest two 


al-yamon with the kaffira for breaking the 


in Ramadan would suggest one mudd per person, while equating it with 


mudds per person 
Finally, there were certain points raised directly by the aya which Malik 


does not mention in the Mu 


a’ but does refer to elsewhere, Among th 


we may briefly mention the following three issues 
14, The Qur'an says that be 


a slive and fasting for two 


aths by way of Ayfftn har should be done min gabli an 
h Malik and Abo Hanifa 


contact was considered to be included under padamdssi, 


whereas for al-Shafi'y the 


yatandssd (‘before they touch each other 


type of sexu 


meaning was restricted > sextnal 


intercourse; indeed, Malik even held that the man should av 


lying in 


the same bed as his wife until he had 


fire, this being an 
example of going by sadd al-dhant’’ as well as by the 


5. The Qur'an specifies that if someone cannot either free a slave or 
people, Malik an 


of the da, held that this number was essential, whereas 


fast two months, he should feed sixty: 


al-Shafi'l 
going by the 


Abo Hanif, all 


individual sixty tir 


wing qivds, said that it was enough to feed a single 
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6. Although the Qur'an specifies that both freeing a slave and fasting 
wo consecutive months should be completed ‘before they touch each 
poor people is mentioned in an 


pion of feeding have to be completed 


when the feeding took place? Most of the luding Malik, Aba 

Hanifa and al-Sha id that this feeding should be completed before the 

resumption of marital relations, like the other two options (ie. by haml al 

he authori as the Sth-century 

Zahirt schola Haze if someone was doing the kaffire of 

i tid ter had intercourse with his wife before 
— 

Of all ul » the Qur'an, perhaps none are considered more 
detailed and thus less ambiguous than the yerses on inheriqanbe, and 
Malik’s_methy interpretation. showing the Iiik between the Que'an 
ar ments of fi nowhere better illustrated than in the section 

tance. The fir hapters of this section deal specifically with 
ails of the law ance that derive directly from the Qur'an, 

v ye inheritance due to children, husbands and wives, parent 

c ers and sisters, and full br and sisters respectively. Ir 
ach of these chapters Malik follows the same format he first announces 
he nature of the » the particular point, then states in detail what 
that and then ends each chapter by quoting the relevant Qur'anie 

A justification for what he has said, using the formula wa-dhdlika anna 

tha tah ta wl f¥ kinabih This is because Allah 

i n 

This formula sug first glance that the foregoing material derives 
direetly from the verse in question. However, this is tue only up to a 

tain point 4o the texts the es present certain ambiguit 
but there in since the verse caver the 


Jon must mean therefore 


basic rule ju 
that the been workedout-in.this way not so much 
jecause of the details of the verses. as because.of their very.existence. In 
her words, once the basic j he verses are put into practice 
details necessarily hav out 
The first of these five chapters, that of the inheritance of children of the 
leceasedl, will serve as an illustration of Malik’s methoc 
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The inheritance due to children 


your children: a mi 


Q4; U1 states: ‘Allah commands you with regar¢ 
has the same as the portion of two females tari mithhe hagzi b 
unthayayn), I they (ie. the children] are women, [and there are] more than 


two, they have two-thirds of what he [i.e. their father] leaves: if there is only 
one, she bas half.’ M: 


an dies, leaving 


begins his chapter by echoing this va, saying 


noth male and female children, a male 


the portion of two females. If they are women, [and there 


has the same 


are] more than two, they have two-thirds of what he leaves; if there is only 
one, she has half 


From this point on, he goes beyond the text. Firstly, he explains thar 


uc to the presence of a son are always distributed 


fe), if these 


proportional 


ich as those of a parent, husban« 


after any fixed sh 
apply, Secondly 


grandchildren through a son are treated as sons and ink 


nis out that if there are no immediate sons, 


accardingly, 


but if there is un immediate son, grandchildren do not inherit. Thirdly, he 


points out that if there are no sons but there are two or more daughters, 


grand-daughters through a son may inherit (along with the daughters) as 


long as they have a brother with them, in which case anything that is left 


over after the fixed shares have been apportioned is divided between them 


on the basis of Q 4 


‘a male has the same as the portion of two 


fernales'; if, however, there is nothing left over, they receive nothing If, on 


the other hand, there is only one daughter among the immediate children, 


he receives a half, ane any grand-daughters thro mn receive a sixth 


if they have no brother with them (thus completing the two-thirds due 


two or more daughters);" if they have a brother with them, they do net 


receive a fixed portion but share between them any excess ont the basis 


male has the same as the portion of two females’. Finally, he conchides the 


e Allab 
hildren 


chapter by saying that all 
says in His Book: “Allah ¢ 


the above judgements are "beca 


mnands you with regard to ye 


We can thus see how a number of extensions have been made from the 
text: firstly, there is the principle that Bxed shar®-areapportoned first 
secondly, that grandchildren through a son are considered the same as 


immediate chil 


nin the absence of any ime 


ate children; thirdly 
there are the ramifications ol 


who inherits what when the deceased leaves 


basic ¢ 


Panic judgements were agreed upon by all the J 


precisely because of theit being mentioned unambiguously in the Qur'an 


So too was the principle that fixed shares should be apportioned before 
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etic directive to that effect.” The 


adchildren through a son (and not through a 


he fany immediate children, hi 


Madinans, following th 


iew attributed to Aba. 
wed by both Malik and al-Shafi'? 


male line could 


rit, wherea 
Att and Ibn Mas‘dd (and 
ndchildren through both the 


male and femal uh as behind the Madinan 
positi be the f there was no clear indication of such a 
Agement i the Qur'an, the nua or jjma’, and judgements about 
inh ¢, for which there wer hould not be 
’ and while all ag a son's children, 
not all agreed about a daughter's children."! The Iraqis for their part held 
thar th a hum acl bi-ba'd (“Those related by blood 
re neare ¢ another’) (Q. 8: 75) indicated that blood relatives of 
' «Fight to inheritances” there was also a had the 
fect that a maternal unele could inherit when there was no other 
herite as the consideration that two connections ~ blood 
el p and I ave more right to inheritance than simply the 
ne (Islam (in of any relatives to inherit from 
h man's estate would, ng to Malik, go to the bayt al-odl, 
©. to the Muslims in general 
There \ pread, disagreements: Aba ‘Thawr and 
Dawod ‘ f the deceased left daughters and 
andehildren but 1m the daughters received two-thirds 
{ the rest went to the grandsons only and not the grand-daughters, on 
' ( th, “Divide up property between the rightful heirs (ahd al 
j ref Book of Allah, and whatever is left over should go 
the nearest male relati There wa he problem of whether 
' rity, as we have se »sidered that in the absence of soni 
through a ke sons and could thus reduce the portion 
toa und or wife, Mujihid is reported to have held that the 
presence of a grandchild did not have this effe 
Even these points did not exhaust the ambiguities of the verse: both a 
ingle daughter and th rs are mentioned in the Qur 
but what if there were or Woule take two-thirds, as 
hhree or more di x half, as would a single daughter? Iba 


at two daughters receive only a half 


ey should share two-thirds, partly because 
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fa lahumd 


two sisters would share two-thirds between them by Q 4: 176 


thuluthiéxi mimmd tarak ~ “the «wo of them have two-thirds of what he 


4 single son would 


leaves’) partly because a single daughter alongsis 
ware Fight to a third with a second 


receive a third and so should 


daughter, and partly because two uterine sisters would receive the same 


portion as three or mare by Q.4: 12 (aeain kana raj 


tum yunathw ke 


ds; farin b 


ukhtun fab kullt ewdhadion weinhsemd 


min dhdlika fa-thum shurakit'w fr -thuluth ~ ‘Ua man is inherited from by 


of kalale” — ov & wornan~ and he has a brother or a sister, cach of 


them has a sixth; if there are more than that, they share a third berween 


sughters should be treated itt the same way 


them’), and se two or more 


more, a hadith to the same effect. 


there was, fur 


The latter judgement is not mentioned in the Maavatta’, but we find a 


nied 


similar ambiguity dealt with in the third of the five above-menti 


inheritance chapters, There was general agreement that if a man died 
Id be reduced 


leaving brothers and/or sisters, his mother’s portion ¥ 


from a third to a sixth becaase of the verse fa-in Aina lahu ikhiwatun fe 


twnmiki d-pudus (10 he has brothers, his mother: has a:-sixth’) (Q)4: 1 
However, since Arabic has a dual, and the word ikdiee is a plural, did the 


word idea indicate that there needed to be a minimum of three brothers 


and/or sisters before the mother's portion was reduced, or would two 


have the same effect? The majority held that skhwa could be used fe 


more, rather than necessarily three, which later beeame standardised as the 
4 that the 


ple that ‘the least plural is two! (agall al-jam’ ithnan). Once 


Tha ‘Abbas who is said to have opposed this view and. be 


minimum for a plural was three." Malik’s inclusion of this judgement 


shows that he was aware of disp 


eon the matter, but he clearly upholds 


the dominant view, saying, “Che sunna has been established (magat al-swnnal 
that iden refers to two or more.” Al-Qaraft states that according to Malik 
the ‘least plural’ is two, whereas AbO Hanifix ancl al-Shati't say’ it is ree 


Neverthe 


reduce the mother's share to « sixth 


8, all three agreed on the above judgement that two brothers 


Tadbir versus debts 


Another instance where a number of detailed jucigements are justified by a 


verse of very general import even more clearly demonstrates the p 


we tha 


‘amal took in Malik's interpretation of the Qur'an, In the chapter entitled 
Injury Caused by a Mudabbar’ (7 abbay)."” Malik mentions a 
decision (gafd) of Umar ibn ‘Abel al-Aziz that if a mudabbar slave ca 


injury for which blood-money is due, the slave's master may, if he wants 
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allow the slave to work for the vietim -jarh) until he has paid off the 
blood-money th wed, whereupon he retu his master as before 
The oth is that the master pays off the blood-money owed and 
retains his slave, He may not sell the slave to pay off the debt because a 
bbar slave cannot be sold.) Malik then explains that the practice in 
M hat if a mudi an injury for which 
blood-money is du his master the wealth other than 
that slave, ¢ hird of ave i virtue of the 
’ 1 mally a mudabbar slave would, by definition, 
me free on aster’s death), since is considered a type of 
que 2 ne bequests can only ever take up a 
x {4 man’s estate.” The responsibility for paying the 
x-money then devolves partly on the slave, who is resposible for a 
third since h th on the inheritors, who still 
. f the slave ai sible for two-thirds of the 
hy m to benefit from t Jave until their iwo-th 
portion of the blood-mone of, or, if they want, they may pay off 
ha owe and retain the use of their portion in the slave. This, Malik 
because the injur rime committed by the slave and not a debt 
m master, ar fore does not affect the fadbér arrangement 
hat the has made. It is not the master's direct responsibility and 
pcrefore should nos aflect his a which remains valid up to a third of 
his ¢ 
If, however i to the blood-money that is owed the master 
a he situation iv different, since debts are to be paid off before 
an Accordingly, the slave is sold to the extent that is necessary to 
pa rst the blooc by the slave) and then the debt (owed 
by his ma . er is left of the value of the slave is 
0 the slave and the inheritors, a thied of it representing 
the maste to which extent the mudabbar is now free, and the other 
two-thirds being the portion of the inheritor 
Mil ates this by the following example; if a man dies leaving a 
ve worth 150 dinars who has inflicted a madiha (head) wound 
© man ~ for which the blood-maney is 50 dinars ~ and the master 
als 1 debt of 50 dit 0 dinars’ worth of the slave should be sold 
to pay off the blood-money and another 50 dinars’ worth sold to pay off the 
master’s debt. Of the remaining third of the slave's value, one third (.« 


one-sixth of the total valu to the inheritors. Malik explain 
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money owed by the slave takes precedence over the 


Thus the bi 
debt owed by his master, and the debt owed by his master take 


lered as a 


arrangement, which is ¢ 


precedence aver the 


bequest (wasina) and is thus subject to the limit [for bequests] of one 
third of the dead man's estate. It is not correct (ld yanbaght} for any 
mudabbar slave to become free while there is still a debt owed by his 


master that has not been 


1, This is because Allah, the Blessed and 


Exalted, says: ‘After a bequest that he makes (yf bi-Ad), or 
If one-third of the master’s estate encompasses the value of the 
mudabbar slave, the slave becomes free and the blood-money for the 
injury he has caused becomes a debt which, as a free man, he is then 
responsible for, even if it is a question of paying the full blood-money, 


b tadbir is a special type of wayyre that cannot normally 


ad man’s estate, this third be ed, as Malik makes clear 


7 any debt that is owed by bis master has been paid off. The differenc 


between the two situations was thus that if the master die¢ ne 
debts, the payment of the indemnity for the injury caused en 
devolved on the slave and the inheritors, Le. with the dead mau yrs (it 


this case, the tadb@) having come int ct, whereas if the ma 


leaving a debt, the payment of the blood-maney devolved on the master 


rather than the slave and the inheri cause his wastyya ~ which would 


ult in the slave being partly free and partly owned by the inheritor 


could not come into effect until the master’s debt was paid off, w 
1 to the Qh 
1. However, although Malik justifies these ju 


by quoting this aya, we can see that there are a number of details that have 


Malik connects the whole situa xnic dpa ‘after a bequest that 


he makes, or a de 


emenv 


been supplied between the text and the judgements th being used » 
justify Again, as in the ase of inheritance due to children, this was a 
necessary corollary of putting the verse into practice. In this instance, the 


priority between the various claims om the m 


icr's wealth obviously had to 


arrangement, Since the master Wr agreement with his slave was hi 


own personal arrangement regarding his own wealth, and was in the 


nature of a bequest even if it did not share all the characteristics of ordinary 


bequests (which are reversible), and since debts always took precede 


over bequests (since bequests related to what a man wished to do with bi 


‘own Wealth, assuming he had it, while what be owed was not his to do with 


as he pleased), so too did they take precedence over the bequest’ of éadir 
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¢ three cxamplh 2th e to children and 
. 1 , y and need for 
nte . n in the most se urd texts. We nov 
: « 1 arious techniques used 10 
1 nt wh already been alluded to in 
he abs ed exampl 


1 


Interpretation in the Muwatta’ 


W' have se 
Qur'an 
despite this rel 


that Malik use 


note the following tw 


technique 


CHAPTER SIX 


Techniques of Qur?anic 


Firstly, word 


particular word of, phra 


phrase, unless there is 


also impli 


I 


Malik’s inte 


ery much tempered by Madinar 


the intended meaning, \ 


Que'an with ic 


Secondly, words 


one place.of the Qur'ay 


reflected in the 


takhshy al 


posible meaning t 


only te 
in particula 

Usin, 
assumption: 


extension 


n another. In othe 


endency to expla 


to identify an 
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The assumption of inclusion (‘wmiim) and literal meaning 


(zahir) 
he assumption of inc ! Mu the 
ection Malik point 4c in any 
roy 0 4 Junu’a i pat the intend 
r « ide a Jumu'a f would then mean 
break t be Isewhere for the Jumu'a 
H Hi 
is that th 20 disapproval of anyone doing 
c J Jone. And in my opinion the c 
Q of ir where the Jurnu’a is 
approve h for a man to leave the 
r to the Jumu’a, and for 
Jumu’a. If the mosque is one where the Jumuta is 
ligation for the man t 
F 1 uem in him 
\ E , . Whil 
as thus included all 
J any par 
F 0 it is permi 


I : urnption, i P 
1 a then restricte 
hi Q 62: 9) 
Id be ds al jew of the 
7 n naA'T, but 
herea Aff'T said tha F hould not 
a, since r would in his view 
real Aba Hi h aving su jue in order 
Jurnu’a did n n thus permii Som 
n the Madinan Sa‘id ibn al-Musayyab 
1 i to the f Makka and Madina or 
hree mosques of Makka, Madina and Jerusalem,’ but this view 
wa generally accepted am a i and is thus ar 
i f later aj n r arlier there had beer 


MAUIK’S USE OF THE 


QUR'AN INT 


MUWATTA 


vf the eduapeer be ine sates the Madinan position that a wife 
 urveqqual legal status to he and nevertheless has the right to do Wa 
AM Jave-gil or a free Christian of Jewish woman may do itn 
against a free Muslim man if he is magried to such a woman and bat 
consummated jage «Th < Allah, th 
Blessed and Exalted, And those who accuse th 
hun and th ¥ " This i Pp 

The ‘amd thus that ‘wh ty all ir b 
religious status, He also clarifies it ¢ hapter that it does not ma 
cither whether the husks off ave status (althoug’ Jed rave 
tobe Muslim since Muslim wore not be married to non-M . 
and cases between non-Muslims fell outsid fiction of the 

Thus, for Malik, wedure be ar sy 
AbShali'l agreed with dy mt put Abo Hanifa b hat only 
those acceptable as witnesses, ie, free Muslims, could pa re it 
theny should bear witness four time and thi a type of 

ther than merely an oath n F a k at 

Qu ! 7 wiv 

verses detailing the penalty for gadh/(Q.24: 4 ~ “those wh x muhyan 
agreed that 1 th ‘ free, Mi amen 
und by extension free, Muslim, m hus ow aves and 
Muslims."! "The majority; however, held the . 
meant what it said, As for the et ‘ 4s a type of hat vee 
cen as invalidated by the Qur'an itself in Q © hypocrites are 
referred to as ‘bearing w f wed in the next 
description of useie words as ‘oath nm), thus dispe : 
However, although sh 1 wives were definitely incluck wes 
ssition of umm this respect. There is a repor M that 
al-Qasimn ihn Mubammas ard that the ibn ‘Abd al 
Malik had ordered that whose masters had died should observe 


h ten-<l he Qur 
R His Book, “T 
\ although 
5 ected, Ho 
s Aba Qi 
u 7 
r i 
Tbrah Nak 
f hose nd hi 
hy was hall th 
Madina of py 
i here | c 
Hi ks, for instar 
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on hardm for him for ever (by Q 4: 23 = ma-wmmahdta- nistikaam we 
rabaibukumu Watt. fe hjirikum min nisdikwmn tae dakhaltum  bi-henma) 
not only are both women hardm for him, but they a 


Furthermore 
hardm for his father (by Q4: 23 
ons from your own loins’}) and for his sons (by Q4 


wa-hald ‘ilu abnd ikumu ladhina min asidbsksom 


['and the wives of 


wast tankibil md ne ry those women 


Aba'ukum mina L-nisd” [Do wot 1 
None of these prohibitions apply, 


your fathers have married’) 
to illicit liaisons outside marriage (i.e. cid) because, Malik says, 


nd Exalted, says, wo-wrunahdte nivtthem flit. “and 


Allah, the Blessed 


the mothers of your women’] and has thus only made haxdm what 


occurs through marriage (md ka wfjan) without mentioning cind 


This is what I have heard, and this is the practice of people here 
tha adhe somitu 2a-lladht ‘alayhi amr al-nds “indand),™ 


Thus the word nid’ here is taken to refer specifically to wives rather than to 
women in general 

This was also the position of the majority of the rest of the fagaha” but 
that of Abo Hanifa, who held that nakahe in Q 4: 22 referred not so 


much (0 marriage, and thus to Aull intercourse within marriage, as to 


eral (al-way 


‘course in whether hala! o otherwise, thus preferring, 


as Thm Rushd puts it, the basic meaning (dalala laghauetrya) of the word 


rather than its usual meaning in the 
Malik goes 


from the 


n to expand upon the Madinan view using another verse 


nto support his argument 


Ifa man commits zind with a woman and is punished accordingly, he 


may marry her daughter, ane his son may marry the woman herself 


if he wants, This is because he has had intercourse with b 


hardm way and Allah has only forbidden marriag 


his father’s wife or her mother or daughter, or to his son's wife 


mother or daughter] where the man has had intercourse with the 


siba b 


woman within a correct, or seemingly correct, marriage (ym 
Allah, the Bles 


says: "Do not marry those women your fathers have married (teal 


halt aw ‘alt al-shubha bi-l-nika 


d and Exalted, 


tunkihid md nakaha abd’ whwn mina t-nist 


Thas the word nisd’ is taken in this instance also to refer to wives, and 


nakaha to rharriage 


However, it is clear from the prohibition in the chapter entitle 
Prohibition Against a Ma 
to Be 


although not extended to inchude sind, 


The 
Having Intercourse with a Slave-Girl that Used 
ong to His Father’ that the mi nakaha 


Tukum mina Lnisd” phrase, 


was understood to refer equally, by 
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ether or not they were also his 


to a man’s slave-girks, cdless of w 


ves.” Thus, even ed as ‘wives’, the distinction is not 


» much between wives as opposed to all other women, as between women 


er whom a man has sexual rights and those over whom he does not 
The similarity between free women and slaves in thi 


led "What I 


rexpect is further 


apparent in the chapter as Gome Down About Having 


reourse with ‘Two Slave-Girl Sisters, or a Mother and Her Daughter 
Virtue of Ownership” where Malik clearly supports the view that slave- 
girls are like fr with respect to the combinations of women that a 
man may be married to at any ime, the only difference being that 
restricted to only four wives, there is no restriction on the 

avergirls he may have 
ne" in Q.5: 9 i (-sayda twa-antum hurum ("Do not 
while you are in i taken in a general sense to refer to 


f game by a mulrum, regardless of whether he hunts it and kills 


sing into ihrém. Malik say 


Allals, the Blessed and Exalted, says: °O you who believe, do not kill 
me while you are in dndm. Whoever among you kills it deliberately 
must pay) a pense of the like of what he has killed in 
domestic liveste hich two just men among you should decide, a 
x sa al offering (hady) to reach the Ka’ba, or [make] an 
xpiation of feeding poor people, or the equivalent of that in fasting 
o that he may taste the evil of his doing (w amnhi).’”* "Thus 

‘one who bursts game while he is Aalal and then kills it while in 


hrm is Hike while he is in ihrdm and then kills it 


hibite being killed, and so he has to pay 


a yablurcannakumu Udhu be 


wea-rimdhukwon (Allah will most surely text 


‘ou with a certain amount of game that you will ake with your hands and 
your spears’) ~ is interpreted broadly as anything that is caught and killed 
» any way, regardless of the animal's size and regardless of the weapon 


used to kill it ~ as long as the we 
organs (magdtil) so that Q. prohibited category of al-mawgdidha (‘that 
whieh is killed by a blow’) és avoided. Malik 
I sce no harm in eating what has been killed by a throwing-stick 
f) if it penetrates and reaches one tal organs. Allah, the 


Blessed and Exalted, says, ‘O you ¥ 
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' agement to De where Malik mentions a hadith in which the 
you with a certain amount of game that you will tke with your sues ma ater : a ; 
hands and your spears’, and so everything that a man takes eith ab a ~ Sesame pee oe 

his hand or his spear or with any other wea as long as it we ce Wiens 
enetrates a vital organ is game, as Allah say 
ht of go it noever d atom's weight of 
Thus the word ‘game’ includes anything that is hunted and cau Th ¢ Prophet h fis quis 3 Chu aie 
regardless of the weapon and/or method used, as long as the animal is D rev Jor his insta ‘ key 
killed in @ correct manner au fe 
This juclgerment also shows well the connects yerween the ‘wmiim of a Retalia Murder’, Malik hay 
phrase and the extension from it by givde: the ‘umim is indicated by the possi 1 be ki liation for murdering a fre 
word ‘everything’ in the phrase ‘everything tha! r with hi if his being the v And We 
hand or his spear’, while the extension by ginds is in the addition of the : A ali hi--naf 
words ‘or with any other weap a nose, an ear for an ear, a tooth for a tooth 
4. The word ‘horse 9) as it occurs in the Qur'an is taken t 1 All ays, mentions a life for'a 

Arab horses (ai-inld); such horves are therefore due the same porti r for injuring a woman,* I 

thoroughbreds when the spoils of war are divided up. Malik says h 1 a general sense to inchide both 
Non-thoroughbred horses. (al-berid ure considerec F -abssjaantsyy 
horses (hay! cause Allah, the Blessed and Exalted, sw ‘ ri ‘ - N 4 was this Malik 
Book, ‘And horses, mules and donkeys, for you to ride and as ar wat of t Ct " 
adornment und He, the Noble and Majestic, ako sa And : _ 7 bi 
frighten thereby the enemy of Allah and your enemy " mood 
think (end) that non-thoroughbred horses are included in h 2 Jacki n 1 Sa er 
Ahayl, if the governor (edit) allows them » be used for jihad) x wie ert 

. ments had come down to the Muslims ir 

Furthermore, Sa’ld ibo al-Musayyab said, when asked whether ther hoaig 
‘was any ak mixed-breed horses (barddhin here any cakdt on , 

. I ugh S nish his principle a 

horse han : h = a pl fi 

In other words, since males and donkeys are mentic alongside they! in wri a virgin r of nut asking for her ¢ if, anid 

horse. Therefore, on the assumption of underlying unity to the vocabulary ie " en as bi from Q yar wrt an 

f the Qur'an, the Ahayl in the second ay also be assumed to refer to T wi r q t 

all types of horses, and, ingly, mixed-breeds shox wc the same augh t here the reference ix to the ¢ arriag 

share as thoroughbe » they are used for the same purpose is M ather of ache by “the 

This, again, was the view he majority, although there were sony water of M r d nd mt 

dissenters who felt that this was not a fair comparison, since th b ct nus, for ¢ le, the far of als slaughtered 

their share should therefore be le \ Malik Muslin it seems tha 

__ There is further confirmation of this ‘general interpretation of the term whereas he had initialh red cating such f 26 perfectly 

Ahayl as it occurs in the second dja in the section entitled “The acceptable for M he trans hn Ziyad it is permitt 
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smething that was forbidden 
ards the of his life he 


not categorically forbidding 


precisely because the Qur'an ment 


to the Jews rather than the Mu 


it,"” presumably obedience to God on the 


part of those doing the slaughter 


sugh Malik allowed 


his judgement was restricted by considerations of legal status, Le. whether 
the murderer and/or vietim were free or slaves, again on the basis of a 
Quranic dya. As he say 
The best I have heard about the da where Allah Blewed and 
Exalted, says, ‘A free man for # free man and & slave for a slave 
these being male arid a fernale (unthd) for a female that 
retaliation takes place between females as it takes place between mal 
laye-girt ma Jave-girl, Retaliation between 
In this way the judgement about ‘femal understood to be restricted by 
the immediately preceding distinction berween free and slaves. Since 
slaves were considered lower atus than free men and since 
retaliation between men is mentioned only beeween those of equal statu 
was that retaliation did not apply between these of unequal status. That 


4 free man could not be killed in retalia 


man’s life was worth more than the slave's and to take a fre 
return for a slave would therefore be an unjust retaliation 

Again, Malik’s use of the phrase ‘the best that I have heard’ indicate 
that other opinions were also prevalent. Indeed, al b this free/ slave 
distinetion wats al cepted by al-Shafi'l and oth 1 Hani 
by the iuman of the ‘a ya rather than the implica 
2: 178, and, according to Iba Rushd, a hadith to the effect that t 
ull Muslims is of equal value (al-Muslimina tat md wh 
accept it and held that a free man could be killed for killing a slave 

t was not the free man's own slave, in which case there 
complication engendered by the fact that the slave was, from one 
jew, the free man's property, although certain other Iraqis, notably 
Thrahim al-Nakha‘l, even included a man's own slave in the m off this 
verse). The ws no disagreement, however, that # slave cou killed 


6. An early example of conflict beewe 


in the chapter en 


What Ha 
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ne Di About ¢ off the Hand of a Runaway Slave Who 
Malik men w ths, bor ting to the Umayyad 
' n contrary to the f a runaway slave 
ual > a punishmer ealing in Q 5: 
M women who 
f In the first, S, bn aA vernor ¢ 
Mu'Awiya . ha runaway slave of Ibn “Uma: 
bn “Umar take 1 himself to carry out the 
Hakim (or Ruzayq ibn Hukays 
\ r n ‘Abd al-‘Azi to “Umar on 
i Q hi 
M f , that is the y 
h be prompted by hunger t 
penal applied if ason for 
U T d of ‘one 
Tho Rushd : ibility th < 
. Ifthe penalty for a free man 
at th ant th nd should not be off 
. LE \ elem f uncertainty abou 
ater tin hus another example r 
© ai lisputed p as replaced by a 
Malik tak Q mmnan np andl ‘mre for 
4 Q 2; 196) in an inclusive sense 
a a aliga ui ancl 
Wi fs cick py ny act of worship, 
ayer, fasting 1 othe 1 actions which people 
ntarily, and then 4 before completing it in th 
dk If he says “A q at th 
ir nt hould 1 until he has done tw 


OF THE QURAN IN THE MUWATTA 


MALIK’ USE TECHNIQUES OF QU ANIC INTERPRETATION IN HE MUWATTA 
rakas, if he is fasting he should not break his fast until he has oe AD "piven 
completed a whole day; if he goes into ihr he should ne sven een 7 
come out of it until he has completed hit nd if he starts doing Mr ' — 

; . : ys “finish 

correct for him to stop doing any of tions ne : am pahePSRENER 

matters for because Allah, the hi seseiied asic pear sbings 
Blessed an at a c 8 
white thread [of day] becomes ch om Mm t StShe f 
and so a man mu rm Allah says. Allab ay x rice PO 
And complete " nd Allah’, and so if'a man g 4 . sade oan a 

Lalik sonderte 1 third instance of 
he does not have the right to stop his hay once he has started it an 

‘ i 

heard I have never heard of any of the people « 

This passage occurs in the apter calh in rf " od eo he ie 

Missed (Qudat” al-tagautew’)’, where Malik us i step ace 

judgement that voluntary fasting, if broke b : ; x 

1 ; th them if you knon 
obligator eo jucgerme vhunvtay a was share " 7 as 

Abo Hantfa who, Malik, extended al t ary fp 2 

1 Allah swed people to d 
nlike him, required gayéd” whether the fast was broken avoidak : ; 
fi, for et, alt g it recommended for someone ne ’ me on 

to break a voluntary fi tid ider ar 0 be 

hhould be completed, ex ew t ded in'p ar from “Aya (and, lat 

= oki 
‘The assumption that commands indicate obligation x . ; th 

This last example raises another i which sidered by al-Bajt tw wealth that Allah has give Ww bliga’ give mukdtab slave 

commands.” It was of course recognised what _are_gremmatically 5 cot merely a mmendation? What for 

speaking commands may be merely recommendator cal ald giving’ take? A 0 were those addressed by. the 
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Malik took this command as a recommendation only, as did Aba Hanita 
rally, whereas al-Shafi'T held that it was an obligation, 
addressed 


and the Iraqis 
As for what this ‘giving’ consisted of and who the command wa 
to, Malik says clearly that it refers to a master making a kildba arrangement 
with a slave of his and then recueing the fiall payment by a 
towards the end, 1 heard from the people of 
knowledge and what he had found the practice of the people (‘mal al-nd 
to be in Madina. He then supports this view by eiting a report to the effect 
at Ibn “Umar had done, making a kidhe arrangement with 


ain amount 


ing that this is what he hi 


that this was w! 
a slave of his for $5,000 dirhams and then reducing it by 5,000 towards the 


end of the man’s dilaba. 
Malik docs not claim ijma” in Madina for this interpretation, and indeed 
Madinan 


ayd 


there are reports of different interpretations from earlier 


records that both “Umar and (later; 


authorities, Al-Bajl, for instance 


ibn Aslam held that such money should come from the cakdt (i.e. under the 
category of Q.9: 60's wa-ft l-rigab) rather than be the responsibility of the 
master.” Nevertheless, the interpretation in the Mueafia’, by virtue of its 


being described there as ‘the practice of the peop 


n be accepted as the 
dominant ‘enal on this point, thus further illustrating interpretation of the 
Que as Abd-Allah has ot 


in by ‘ama rved."* 


Exceptions to the “wmiim (takhsts al-‘umiim) 


There were, of course, as noted above, many 


ceptions to the ‘umdne 
indeed, it is often said that there is hardly a gencral statement-te-which 
on,” We have already 
when Malik takes the 


‘wives!’ rather than simply tw 


there is not an excep ied several examples of this 


as, for instance word isd” to refer primarily to 


women’, this being an example of & 


sty by 
uf (ue. % 


om’, in this case “wef shar’f, oF customary m 


ning 
Similarly, althouy 


‘ording 


the vhari'a, to use the later terminology 


) we saw th 


t 
al-nafia bi-I-nafii was taken to refer generally to men and women, the 


phrase al-wnthi biet-un 


WZ way not understood in its gene 


ale’ but 


nse to include 
‘any female for any fen 


presumed rather to maint 


distinction between free and slave of the preceding alshurrw bivdshurri sea 
Wabdu bi-k 


Other types of sakhstt al-umim include where a Que'unic 
term is interpreted restrictively by reference to the same word clewhere in 
the Quran, and the related technique of fami al-mutlag ‘ait Lmugayyad, both 
of which we shall ¢ 


Ider shortly. 


TECHNIQUES OF QUR°ANIC INTERPRETATION IN THE MUWATTA 


Paired chapters 


One particularly clear indication of the phenomenon of éakhsf; al-'wnim is 
the high i ¢ of chapters occurring in pairs, where the first one details 
what is permitted with regard to a ceriaift subject and the second specific 
wh thus defining exceptions to the gencral rule. We have already 
: he discussion on gikir above to the two chapters ‘Slaves 
Permitted/Not Permitted to Be Freed for Obligatory Kaffanas’.”* In the first 
Malik makes the point that as long as a slave is Muslim, he or she may be 
freed for an ob Auffira, even if he or she is illegitimate; while in the 
ccond he points out that although non-Muslim slaves may not be freed for 
affiras they may be freed as a voluntary act, since the Qur'an says 
ng to non-Muskim prisoners of war who would normally become 
if kept by the Muslims), “Then either [show] magnanisnity: (mans 
afterwards or ransom them’, and mann, he says, means to set free’ (ildga)." 
Such paired chapters occur very frequently, e.g, the pairs “Game that a 
Mubrim Is Permitted/Is Not Permitted to Eat’,*' ‘Oaths for which Kaffira 
Is/Is Not Ot ry” an n the Hand Must Be/Ix Not Gut Ol 
mention but a few tha cifically Qur'anic themes, However 
paired ch are by no means the only manifestation of this 
phenomenon norm is assumed. and-only-the-exception 
mentioned hapters such as ‘Women that One May Not 
Be Mar ne ‘Time’, which details an extension to the 
Qur'anie pr ) against marrying two sisters at the same time which is 
self an exception to the general Qur'anic provisions for marriage; or the 
hapter ‘A Man's Marrying the Mother of a Woman He has Had Sexual 
Intercourse with in a Disapproved Manner’, in which there is both an 
exception and an extension to the Qur'anic prohibition against marrying a 
wife’s mother or the three chapters entitled “The ‘dda of a Woman 
Whose Husband Dies While She Is Pregnant’, “The ‘dda of any Uinm Walad 
Whose Master Dies’, and "The “dda of a Slave-girl Whose Master or 
Husband Dies’, which can be seen as exceptions to ~ or at least related 
adgements not in under ~ the Qur'anic prescription of a four 
month ten-da for a wornan whose husband has died." The first of 
these latter three chapters illustrates well how an exception to a Qur‘anic 
rerse is made by sunea ~ i.e. in this case the Prophet’s judgement that 
Subay'a al-Aslamiyya was free to remarry after she had given birth 
whtith\then becomes ‘amal, as indicated by Malik’s phrase, “This is the 
position that the people af knowledge have always held to here (wa-hddhd | 
” ym yazal ‘alayhi ahi al-‘ilm “ind The second and third &f 
hese chapters illustrate exceptions to the same Qur'anic judgement by 
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that slave-girls should 


gids, based ultimately on the distine 
Feceive half the punishment allotted to mubyand? for zind (Le. fifty, instead of 


a hundred, lashes), mudyondt being understood in this context, as at 


beginning of the same verse and in Q 5; 5, to mean ‘free women’ (although 
further restricted in Q 4: 25, by the sumea of rajm for free, married, women, 


ents in 


to ‘free, unmarried, women’). As in the first instance, the judgeme 


both are again endorsed by ‘amal.as shown by the expression “And this ix 


the practice here (wea-Amea (-amr‘indand)’ at the end of both chapters.” 


Thsar 


to further illustrate the phenomenon 
articular importance of ‘amal in this 
Hap’ Malik inch 


complementary chapters about vhear fie. being prevented from completing 


Many examples could be cho 


which shows the_p 


respect, will suflice Inthe ("Book 


takhgfy but_one 


sa pair of 


haji or ‘wnra). Malik and the Madinans drew a distinction betwee ow the 
one hand being prevented by an enemy and on the other hand being 
prevented by some other cause, such as sickness or a miscalculation of the 


date, this distinction being reflec 


din the two chapter headings “Pyar by 
an Enemy’ and ‘yar by Something Other Than an Enemy’ Someone 
who was prevented by an enemy merely had to come out of ifram where he 
was by sacrificing his sacrificial offering (Aady) if he had one and then 


shaving his head, without needing to do anything else by way of reparation 


If, however, he was prevented by sickness, he had to sac 


ifice a hady for not 


completing his Aaj or ‘wnrr (or fast if he could not afford one) and then 


make up this hay o ‘uma on a future occasion 
Abo Elanifia and the Iraqis, t 


ewentially the same and that in 


wever, held that both types of dhydr were 


oth cases a muhgar (someone subject to 
ihpar) Triste 


sacrifice a hady for not completing his haj or ‘wmra and (b) 


make up this haji or ‘waa on a future oceasion. Furthermore, he held that 
all hadys without exception must be sacrificed within the fram, even if this 


meant sending somec 


¢ else on to do 
Al-Shafi' drew a similar distinction to Malik between dir by an enemy 
id ahr by some other cause, Like Malik (but unlike Abo Hanifa) he held 
thar no gad’ was necessary for ihr by an enemy; but, unlike Malik (and 


like Abo Hanif), he held that it was obligatory for both types of muyar to 


rifice a hady." 


These differences of opinion centred around interpretation of Q.2: 196: 
And complete hai a 


| ‘wnra for Allah; and if you are prevented (fa-in 


uhsirtwm), {you should 93 


Tifice] whatever sacrificial animal is easy (md 


Haysara mina I-hady); and do not shave your heads until the sacrificial animal 
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reaches its place of sacrifice (mahillata). And whoever among you is ill, ot 
ulfers harm (adhd) to his head, [should pay} a recompense (fidva) of fasting 
alm a a sacrifice (nusuk}. Then, when you are 
ntum), whoever does tamattu’ with an. ‘wnra until the hajj (fa-n 


f ve al animal is easy 

na I-hads not have ane should fast three 

days during the hay ar her urn; that is ten altogether. This 

for those whose famili at present at the Sacred Mosque. And have 
fear of Allah, and know that Allah's punishment is severe 

is verse is said to have been revealed on the occasion of Hudaybiya 

in the year 6 AH) when the Proph ome 1,400 of his 


Companions, set out from Madina 1 48 prevented from 
doing so by the Makkans and was thus obliged n back without having 
reached the House, this view being further bolstered by the agreement that 
he central 0 And whoever among you is ill... ete” ~ was 
revealed about Ka'b ibn “Ujra and the incident of the lice that were 
troubling his head, which occurred at H va ed, al-Shafi' 
ate {no disagreement among the scholars of tafitr that 
his verse was revealed at the time of Hudaybiya 

It is for this reason that al-Shaff takes the verse to refer initially to ih 
by an enemy,” which lewebytin fo thi ement that a muhrim subject to 
sar by an enem 1 sacrifice a hady before he ean come out of ihndm 


missed ‘wnra, 


x hold he necessary in such instances.” But, since he 


akes th complete hay and ‘unra’ to be general,” he takes the 
command: to sacrifice a hady to apply to auses also, 
Furthermore, since the command is to ‘complete’ haj or ‘wura, then, once 
wanted, such acts should be completed, by remaining in ihrtim until it was 


possible to get to the Hause and come out of thrdm in the correct manner 
c an and then repeating the missed hajj or ‘wnra 

nm rear, the only exception to this being ihydr by an enemy 
a recognising the connection of the verse with 


Hitaybiya, nevertheless takes a 


tarting-point the ordinary linguistic 


as refernin then extends 


ny!" Like al-Sha', he holdsthat 
ut, unlike al-Shafi'y, he holds that, 


ing blocked by an 


ing a hady for dhydr is obligatory 


ion, th must alway acrificed in the haram, even, 


, and, again unlike al-Shafi' 
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he holds that, whatever the situation, gadd’ is necessary." The reasons given 
for the first of these two differences are that the verse goes on to say wad 
ahliga ru tsakum hata yablugha (-hadyu mahillak ("Do not shave your heads until 
the sacrificial animal reaches its place of sacrifice’), this ‘place of sacrifice 
(mahi) being interpreted as ‘the han’ by virme of Q 22: 33's tuonma 
mahilluha ila Lbayti Matty Cand then its place of sacrifice is to the Ancient 
al act of devotion (gurba) and 


How’), and that sacrificing a hady was a sp 
should, like the hady for tumata’ in the same verse, be sacrificed in a special 
dl thar 


althe 


a special time, Le. in the harem during the days of sacrifice 


seemed from the Hudaybiya incident that the 
vd in the haram, in fact half of Huctaybiya lies 


gh it might have 
Prophet's hady was not sacrif 


Within the bounds of the haram and bis hady was sacrificed in that part which 
the second are that not only 


but that also 


lies within the fara. ‘The reasons given f 


was the Prophet's ‘we in the following year an ‘wna of gait 
any haj or wmra, once begun, should be Bnished, without exception. 

Thus we see Abo Hanifa applying primarily linguistic considerations to 
a BIE. pp tuis basic 
model for dhsdr from which the judgements are then extended by gipds teball 
other types, inclading-didr by alt Chewy, With the Yaditke being interpreted 


Secordingly, AL-ShAA', conscious firstly of the sabad al-w 


tanding of the Qur'an from which fe a 


cal of the dye and 
then of the linguistic thee 


aware of the 


sities of the hiPainie text, and at the same time 
n the hadith material between the 
cniemy" anch “enemy” Senaios, ina sense works in the opposite way.io Abo 
Hania, wking ive. the hadithrn 
then. interpreting the QhiP'wiie” judgements accordingly 
extending out by gids and.a consideration of the other relevant hadiths 
to gover the ‘now 

Malik, Hiowever, in contrast to the above two approaches, bases his 


dgement 


basic dis 


jnetion ‘non 


terial, 4 


enemy his_-basic 


model, 


nemy! situation 


mly on ‘amal, this % 


val being that there-are two diflerent 
in the Mucaya’ referred i 
emy’ situation, illustrated by the actions of 


ophet at Hudaybiya, while the second i that of the ‘nor 


od by Wie chaprer ink 
ve. "The first is that of the *e 


abe 


the 


enemy 


situation, iusrated by a judgement of "Ur arding Habba ibe ah 
Aswad (who missed the haji by miscaleulating the date) and Aba Ayydly al- 


/AngirT (who did so through losing his way) who were both told to come out 


of thram ater doing an ‘wna and then to do haji again in the forure and 
sacrifice « hady or, if they could not af 
the Aaj) and seven when they got b 


di hady, to fast three days during 
& home dance with Q 2: 196, 
which was then extended out by gixds in the judgements of several well: 


known Madinan Companions to the sii 


ion of being prevented by 


sickness.'°* Thus in the first scenario it is no 


bligatory to sacrifice a hady, 
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hor is i necessary if one is sacrificed for it to be dane in the haram, nor is 
there any obligation to make up the uncompleted haji or ‘wmra at a later 
ute. In the second, by contrast, it is necessary to sacrifice a hady, it is 
necessary for this to be done in the haram, and it is necessary for the person 
to make up his uncompleted hay or ‘wnra at a later date 
It is thus clear that the first scenario, although it derives from the same 
historical incident that occasioned the revelation of the verse, diverges from 


Firstly, as we have seen, the 


© respects 
command iva-ahmmal -ha; 
for Alb 
Malik not 


th (‘And complete hay 


indicates that, once begun, these rites should be con 


ly normally accepts this judgement for obligatory actions, but 


ies it, by virtue of the ‘wndn of the command, to voluntary actions, 


citing this very dpa al j to support his view. Zhyar by an enemy 
however, was an exception, because, says Malik, ‘sifice that time [ic 
Hudaybiya} there has been no knowledge (dhomma lam yx/lam) that the 
Messenger of Allah, may Allalr bless him and grant him peace, told any o 
his Companions or those who were with him to make up anything or g 
back and do anything again 
Se y; by the same assumption that commands are obligatory unless 
dear evidence contrary, the "md saysara_mina I-hady 
jon indicates that sacrificing a hady in cases of thar is obligatory and, 
indeed, this judgement is accepted by Malik in general terms. But, aga 
iApar by an enemy was an exception, and his view is that someone who is 
subjected! 16 ajar by an enemy only has to sacrifice a hady if he has one, and 
that there is no obl 1 otherwise 
Thirdly, the Qur'an says wa-ld tahliga r‘isakum hatt# yablugha (-hadyw 
mahillakw (And do not shave your heads until the sacrificial animal reaches 
© of sacrifice’), Malik uses this very dya elsewhere jeate not only 
that people should not shave their heads until they have slaughtered their 
idys, but also that this should be done (as far as Aaj is concerned) in 
Mins," this latter judgement being further supported by Q 22; 33's 
dumma mahillubs ile I-bayti Latiy where the mahill is identified as being ‘the 
Ancient House’, Le. Makka and Mind (or, more generally, the haram),'"” and 
also by a hadith he relates that all of Mind is a valid place of sacrifice for 
ameone doing hap, and all of Makka a valid place of sacrifice for someone 
doing ‘wnra, from which he concludes that any area outside these two 
places is unacceptable.” Indeed, he overtly states that all Aadys should 


Maka 


normally be sacrificed in 


1 that someone should sacrifice a hady for killing game 


or if be has to xa 


while in a hady for any other rea 
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Allah, the 


Blessed and 
Kabat 


Makka, 


hady must only be sacrificed ir 
that reaches the Ka'ba (hadyes 


2 he 


Exalted, says 


Nevertheless, despite all this, Malik quite clearly makes an exception to this 


tance of sameone who is subjected to isar by 


general judgement 
fice it where he is, 


him, inn Malka. 


all with ¢ 


an enemy, who, if he has a Aady, simply 


‘or have someone else do 90. 


without having tw de 

Thu 
complete confidence that-shis- was, in his view, what, the Prop! 
at Hudaybiya anthykat fbn “Unijr, fo 


three m: 


jor exceptions are made to the were, bi 


ing Time-had dete. duarigygethe 


troubles’ (al,fina),'"” since which-«éme it had.remained the gontisuous ‘emal 
in Madina. up-to.and including Malik’s own time 

The sec cenirio, however—=_ihat of being prevented from 
completing fay by illness or some comparable situation — accords exactly 


with the verse, Not only do the relevant judgements match those given it 
the verse 


even though Malik knows of thy 


but the normal meaning of fain whi 


tum is preserved too. Thus, 
association of this da with Hudaybiya, he 


considers the Huday The 


ident to be 


a type of 


an exception to it 


judgement about ihydr by 


an enemy is thus a clear instance ¢ 


Qyr tn by 


Qur'an by Qur'an: the assumption of ‘one word, one 
meaning 


1, Reference has/already been made to Malik’s discussion of the meani 


Make effoet 


was lexically 


of the word fa 


‘he in Q.62:; 9s fass'iawe ils dhikri Mth 
Allal).!"” The 


it could refer to a light run, as 


the remembrance of rd se 


ambiguow 


mushtare in the 


between Safi and 


Marwa and the hadi 


A about not running to the prayer; or it could refer te 


‘making effort’ in a more general sense, including the specific meaning of 


ve minor becoming old enough to work for his master (b 


as in the chapter entitled ‘Sa’y al-mukdtab’, referring to a decease 


children being old enough to work and thus pay off any instalments still 
owed by their father.'"* For the most part these usages were clearly 
distinct, but in the particular instance of Q 62: 9 Malik clearly felt it 


Necessary to clispel any ambiguity, We have already noted how he cites a 


widithdh variant reading to support his view that the sa’y being referred t 
in Q.62: 9 is not that of “hus 


ep 


be expected from the use of 
the verb in \conjunction with the 


F tion ild, but rather the less 
obvious, but more suitable, meaning of ‘making effort’, ic. in this case 
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reading of fa-md@ ila 


ik b ance is to appeal an expectation of yrity T 
pe Qur'an, that is, that the ion ala used Inthe Quelan-consistently 
10 ‘making effort’ rather than ‘hurr Having introduced this idea 
by mentioning "Umar ding, he then backs it up by citing a number of 
cs w ' t this meaning of ‘making effort’ and 
a. He sx 
The word 1 al-amal 
Allah J turns 
and He says, ‘And then he turns away in earne J 
flor are diverse," So the sa’y that 
Allah mentions in His Book does not refer to running ot hurrying ( 
his interpret Jear: Malik is affirming th 
, 1e hadith which we referred to above t elfect that 
hould not ruitv prayer but, cather, approach it with dignit 
mposure, even if means missing part of i” Since there was n 
hat M: int wa eventing & possible 
nisunderstand! fit arise in his students’ minds or that they might 
ter later on. 
Ih pte . srafa and alkMuzdalifa 
Malik he wor and fussly in the phrase fa-ld rafatha wal 
uring the Qu) reference to the sam As elsewhere in the 
Q y 
Ri ans ‘sex arse" (iydbat and Allah know: 
best: Allah, the Bl and Exalted, says, “Intercourse (al-rafath) with 
best: Allah, the B and Exalted, says, ‘or a sacrific which 
has been med han Allah’ 
Both these terms we give estrictive interpretation by Malik 
was, alsc thi argument’); sce below, pp. 128i). A 
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ds rafath, the option was between taking it to refer generally to all ontrasted th the idea of slave-girls, must have the connotation of 
behaviour with a sexual orientation, including lewd speech, or taking it in women’, the ¢ her alternative; and. indeed, that meaning in thi 
cific sense of sexual intercourse, as in the agreed instance of Q ance was universally accey 
Similarly, fusdg could be taken to refer generally to all acts H. ablished this meaning, Malik then applies it to Q 5: 5, where 
disobedience (ma’ast); or to bad speech (as in Q.49: 11's bisa bison ase al-muhsandtu " muhyand! from among the believer 
ba'da Letnan — ‘what an evil name — bad speech after belief?"); of, with a iomed 1 ¥ tu mina Uadhina att L-kitsha min 
mote direct relevance to haji, to those acts of disobedience that broke idm w ; : were given the Book before 
‘or, more: specifically still, to sacrifices made to idols.!* That Malik should He sa 
have opted-for-the specific interpretation in both instances is interesting, - a 
given ; we have seen, that it : al he prefers the ‘wmitm.'” Ik would : M im] t0 soarry 2 Jewish or Christian 
, , Alla ’ and Exalted, says in His Book 
scent in this instance that the reason is that the restrictive interpretations : x aS eter 
accorded better With the Tinted judgements regardi known : : ety a chet 
Yo the fugahd”. "Thus tafaih in the specific sense of sexual inter ; Pi . - " Be Z 3 = a 
than the broader sense of lewd language and/or behaviour ma - ; r : aan: 
sensc in terms of the judgements associated with the de ' : 
intercourse was clearly fi anyone on } indeed : xgeth 
invalidated it, whereas the could not be said fe peech ; horn you 
Similarly, fusily in the specific sense of “sacrificing to idols’ was clearly 2 
forbidden during hajj, in which sacrificial play a major role, and was 2 at o A 
thus a more immediately relevant interpretation than the more general Bock me " ane a op oF 
meaning of ‘wrong action’.” Later scholars, however, were almost 
invariably to prefer broader interpretatior Malik thu: ces that a free Muslim may marry a Muslim slavegirl) 
3. In the chapter entitled "Marrying a Slave-girl When Alread ily unc ‘ ns mentioned in Q 4: 25, ix 
Married to a Free Woman’, Malik discusses the implications of Q 4: 25, r ' ar © woman, and if he also 
aying J 1 arry a Christian 0 h woman if she j 
Iris not correct (ld yanbaght) for a free man to marry a slave~girl (ania) if ; Recakharak's Siallat aust eck ntarre 
he has the means (fae) to marry a free woman (hurr), nor should he , } K rate he sere 
marry a slave-girl even if he docs not have the means to marry a free e 
woman unl fears ‘anat. This is because Allah, the Blessed and , pambcoark sake citemeationee i 
Exalted, says in His Book, ‘And those among you who do not have the : Ss scalars Seobshad Jie arees halakha 
hove of your believing fatayt whom your right handls possess ... That os a ccceeminelde tea icmeaste orekibtind 
F r Jo prohibited 
illicit sexual intercourse eR AT sirshan (tirtadieamec exit. daveateh 
His use of the words ama and jure clearly shows that he ta pdt to " . ally held. A f have noted 
meat ‘slave-girly’ and mulsandt to mean “free women’. Indeed, the verse a Qt fi a Muslim stave-girls-when free 
would not make sense if taken any other way; felayat clearly means ‘slave M 1 are not available, as th agreed (except Ihn “Uma 
girls’, as both the context of ‘whom your right hands possess’ and the use h as permissible, by Q for a Mastinetormarry a free Christiar 
the word! elsewhere in the Qur'an ~ eg Q 24: 33: “Do not force your slay J ment was af the unspecified category of 
irls (falaydtihun) to prostitution’ — show. Muhyandt, therefore, being c nat t whi Were not mentioned either in Q.4; 2 
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at it was not permitted for a 


or Q 5: 5, Miitiky.as we have seen, held 1 
Musligv to marfpiliem since only free {muduandd) women ave allowed by Q 
, held that such a lack of mention did not 
ge was permitted to both 


5: 5 Abo Hanifz, howe 


neécssarily imply prohibition: rather, if mar 


nen, then, sinée-jewas permittod 
25, 90 top, by_ gids Should be 
ue The 
4; on the one hand and the ‘wmiim of the 
n of O42 


ne also allow the 


Muslin and Jewish or Christian free we 
to marry Muslim slave-girls by Q 4 


slave-ginks conflict 


permitted to marry Jewish or Christian 
Miierefore was between ¢ 


‘on the other; in other words;ifone-allowedt the excepti 


junit of al-mubsanittu’ miner t-mu'minde iw OS: 5, should 
of al-muhsandtu mina Uadhina na | 


fame exception, by giv to the “umm 
um? Aba Hantia allowed thi 


xception to the gener 


ds, whereas Malik and al: 


kxtaba min gable 
sha 


gainst marrying non-Muslim women in Q.2: 221 (we 


aying that the only al prohibition 


iT rejected it 


marry idolatresses until they believe’) was that of 


atid yu'mcinina ~ “T 
Q5 


free Christian and 
slaw 


5, and that only allowed marriage to mul 


Jewish women, while marriage to Christian Jewish Is 
remained forbidden. 
Thn Rushd mentions a further reason for conflict: since only Muslim 


slave-girls are specified in Q.4: 25 as an exception Yo the general rule, then 


are not included, If, however 
as did Abo Hanifa 


d and given the 


im al-mubhdlaf non-Muslims 


by 
rejected 


afhiim al-mukhatafa anc preferred giyds instead, 
non-Muslim shay ould 
Muslim slave-girls. ‘This conflict « 


onflict between gi 


anid the Tragis," itl 1 inch 


same judgement as thus also be 


Deduction from juxtaposition 


times, an in the above instance, it is not merely an individual 


word that i eXplaiied bythe juxtaposiancofnwg ayax but father a 
deduction that is made 


Malik mentions the jud; 


Another particularly good examipte is where 


ant woman brthe final stages 


ement that a pre 


of pregnancy may not make decisions about her wealth beyond the third 


allowed for bequests, and that this final stage begins after six months of 


pregnancy have elapsed, this judgement being supported by a mixture of 


qivds and the deductions derived fre aus. 


1 juxtaposing various Qur'anic 
He says: 


The best that I have heard at 
and all her 


the bequest of a pregnas 


concerning her wealth and what is permaiss 


for her is that the same applies to her as applies to a sick mam: if the 
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ickness is not seris and there [real] fear for the sick man, he 
he likes with his property, but if the sickness is serious it 
ible for him to dispose of any of his wealth beyond the 
state which he is allowed to bequeath! 
applies to a pregnar The beginning of 
pr y me of] go and joy rather than illness and 
fear, because h d and Exalted, says in His Book, ‘And " 
We gave her the good news of Ishaq, and, after Ishaq, Ya'qab 
nd He also a light burder moves about 
en with omes heavy [w id}, they call 
cus a healthy (sahh child, we 
So when a woman is heavy with 
cisions about her property beyond 
ble complete term of pregnaney (awa 
hs. Allah, the Blessed and Exalted, says in His 
hers may suckle their children for two whole years 
Also says, “His bearing and his weaning are thirty 


nonth So when six months have passed from the time of 

ncepti may not make any decisions about her property 
beyond her third 

inction between the early stages of pregnancy 

f id the later stages, when childbirth 

ince ¢ in childbirth was a relatively 

happen at any time, Her situation was thus 

analogous to that of a man in the last stages of a serious illness, or one 

abou ut to battle, since death in all these instances was a distinct 

possibility, an gh normally a mar 4 dispose of his money more 

le © wished, someone on or near the point of death was only 

dtc t bequests, as we have noted above, could 

only be made uf fa man’s estate, Faw He this 

the question then was how to define when this last stage of pregnancy 

began. Malik’ dedtuetic hat the minimum period for complete 

pregna f ren i nit ause, if the limit for weaning is 

weaning together is thir ths, then clearly the pregnancy element in 

this last figure could be as little as six month 

It is intere note that although Mallik says that this judgement i 

the best has heai he subject, thus presupposing that the 

problem bi n addressed by others before him, the specific. deduction 

from the Qur'anic verses is not attributed here to any earlier. authority and 
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thus might be assumed to be Malik’s ow? However, in the chapter on 
“What Has Come Down, About Stoning’, we find exactly the same 


deduction atwibuted to “Alj ibn Abt Talib in the time of the third caliph 


Uthman. The transmitter, Yubya says 


2 woman who had given birth 


‘Malik told me that he had heard ¢ 
afier only six months was once brought to "Uthman ibn “Affiin, w 
Als ibn Abi ‘Talib said to him, ‘She is x 
fika). Alla, the Blessed and Exalted, 
‘And his bearing and his weaning are [for] thirty 


‘Ordered her to be stoned. 


liable for that (laysa ‘alayha d 
says in His Book, 


And mothers suckle their 


months", and He also. sys, 


children for two whole years, for those who wish to complete 
* so pregnancy may be for only six months, and therefore 


AMRin accordingly sent 


suckling’ 
she should not be stoned, 


someone after ber but found that she had already been stoned. 


Uduenan ibn 


Thus what might appear at first sight to be Malik’s own deduction in one 


place is quite clearly attributed by him to a much earlier authority i 


iding indirect confirmation of the report from him 


another, thus p 


referred to above in which he comments that ‘his opinion’ is in fact also the 


opinion of a large number of his predecessors 

All the ji 
minimum ps 
al-Sha 
effect afier six months of pr 


es, that the 
cl 


jahd" agreed, precisely because of these two ve 


but both Aba Hanilfa a 


of pregnancy was six months, 


rejected the judgement that the restriction an bequests came inte 


ancy and instead allowed her to dispose of 


+ life actually at 


ier wealth as she felt fit except if there was any danger te 


the time of delivery, 


re how Malik use 
horses’ (khay!) in Q. 16: 8 to exp 


We have seen a 


an inclusive interpretation of 


8: 60 where it 
af 


in the use of the word in C 


occurs in the context of jidd, from which he then deduces t 


anny ty 


horse used for jihdd, whatever its breed, is entitled to the same porti 


the spoils as thoroughbred horses, 


p He also uses the same verse (Q. 16 


Ih conjunction with two others to support the judgement that horse-meat 


should not be eaten. As in the judgement above on the minimum length of 


pregnancy, he refers implicitly to a dispute on the matter after which he 


gives his own preferred interpretation, saying that the best that be has 


heard is that 


Allah, 1 
And [He has created) horses, mules and 


hones, mules and donkeys are not to be eaten, because 
Blessed and F 
donkeys 


you may ride them and as an adornme whe 


He, the Blessed and Exalted, says about camels (av(dm),"® “so that you 
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f ther 


and from some of them you eat’,' and 


0 that they may mention th 


over those domestic animals (Awhiimat al-an'dm) that He 
on... So eat from them and feed the 
nd visite per So Allah mentions hore 
mul al nd adornment, whereas He 
n rr nd eating 
Thus keys are mentioned for riding and adornment 


camels are mentioned both for riding and food, 


r ing that if horses, ete, had al n intended 
fi hat use would have been mentioned, but, as it is not, their meat 
should be avoided. “This', Malik adds in the transmission of Ibn Ziysid, ‘is 
he position with us here dh mmr “in 


Aba Hanifs took thy as Malik, and, it 


Yosuf and al-Shaybiinf, along with al 


ould seem, for very 


iving preference 


effect over other. contrary, reports, and rejecting, in 


Fis, the-deduetions from the Qur'ani 


eatin nd also an with donkeys and mules, which they 
6. A further ilustration of this technique is in the chapter entitled “The 
Command to Be in Wadi” 10 Touch the Qur'an’ where Malik uses the 
puted refere angels in Q 80: 15-16 (bivaydt safaratin kindmin 
barara ~ “in the hands of noble, obedient recording {angels)’) as evidence 
that the phra ymassurt illd -mutahherin which only the purified 
touch’) in Q_56: 79 refers to angels rather than people. He first mentions a 
ith wo the ef on von in wf” ({4hi?) should touch the 
Q adding the explanation tha ement is not for any reas 

physical uneleantiness but rather out of respect for the Qur'an. He then 

Allah, the B 

and whoever wis 
Malik thus mujahhariin of 56, with the safaratin ki ac 
Q.80 and, i as secondary the interpretation that the Aifdb 
maknin (“hide f Q.56; 78 refers to actual mushajs and that the 
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phrase ld jamasswhit illé (-mujakharin is a statement with the force of a 


takharin referring to human beings, and that therefore 


prohibition w 


only a’ may touch the Que"an. 


Malik 


mentioned makes that amply cleat, Rather, he denies that the judgement 


ose who are purified by having ¢ 


not of course deny the ju he has just 


derives direetly from the verse h this was to 


assumption in later times and had clear 


edents in, for example, th 


story of “Umar's conversion to Islam where he fi 


reading from pages containing Sarat Taha and wants to see what is in 


hat he may not do so wit 


ther for himself but is tc ut first washing 


himself, since ‘only someone who is pure may touch them (ld pamassu ill 


L 


support for Malik’s judgement in that they affirm the general meai 


However, itis possible, as al-Bajf points out, to see these verses as 


g of 
the nobility of the Qur'an which should therefore be treated with the 
utmost respect 

Hoth Aba Hanifa and al-Shafi't held the same judgement as Malik on 
this issue, though it is not clear whether they did so beca 


se of the dya 


Which is the suggestion of later representatives of their views) or for other 


th that Malik relates 


reasons (eg the / 


Haml al-mutlag ‘ala Lmugayyad 


Another extension of the Qur'an by Qur'an principle was the 


application. of tagyl-al-mutlag, or 


assuming that an exp 


jami al-muglag ‘ald I-mupayrad, i.e 
ssion that is yreyialified (mufley) in one.place will 
be qualified by the same qualification that-it-Kas in another 
provided the context similar” We have aresdy Howe Be THREES of 


this in the discussions On sihdr above: firstly, the judgement that a slave 
being freed for the kafféra of gihdr in Q SB: 3 has to 
Muslim, slave, as in Q4 
sixty poor p 


a ‘believin 


nd, secondly, that the option of feeding 
" rs 


yple for this same Aajfiine shor 


d be € 


ted “before they 
touch each other (min gabli 


her two options of 


freeing a slave and fastin, 


although only in the 
latter 


> cases is this specified in the Qur'an. A further instance 


oceurs in the ‘General Chapter on Sacrificial Offerings’ (Jami 


where Malik says ‘ 
If it is judged that someone should sacrifice a hady for killing game 
(while in ihram}, or if he has to sacrifice a h other reason, this 


1 in Makka, as Allah, the Blessed and 
Exalted, says: ‘a Aady that reaches the Ka'ba (hadvan babighe I-Ka’ba) 


must only be sacrific 


104 


TECHNIQUES OF QURANIC INTERPRETATION IN THE MUWATTA 


that reaches the Ka'ba’, wh 
hould be sacrificed 


» ina Ihady (‘whatever hady is easy’) that 


in this ing 


96 must be sacrificed both by someone who is 


completing }ajj and someone who doc 


eral agreement that the sacrifices assoc 


red with hajj and 


acrificed in or around Makka (‘in the not so much 


Q 


a I-bayt and then its place of sacrifi 


While the Iraqis, however, said that all such 


ecrifices, without exception, had to be sacrificed in the haram, Malik 
acepiec mly the hady of someone prevented from doing haj by an 
my, which, as we have seen, he held shoukt be sacrificed wherever the 
rn put also the sacrifice adhd (reparation for shaving 
he head, etc), which he he cd anywhere," because it is 
eferred to in the Qur'an using the word muuk rather than the word hady 


a which have to “reach the 


Al-Shafi't followed Malik in that the Aady of a man preven 


f 
whiar) could be sacrificed wherever the man was," but 


J fidyat al-adhd, which, like Abt Hantfa, he 


<quated with | a and said should be sacrificed in the 

Another difference was that Abo Hanifa and al-Shafi't allowed hadys te 
ne wacrificed anywhere within the bou the haram,™ whereas Malik 

1 that they had to be sacrificed actually within the settled area of Makka 
‘or Mina) and not just in the haram because of the hadith that ‘Marwa is a 
place of sacrifice (manhar), all the ravines (fj) of Makka are a place of 
acrifice, and ite roads (fuug) are a place of sacrifice." However, it i 


pparent from the frequent reference in the literature to “Makka and/or 
Q.22: 33 (and ab 
06 and 48: 25) was normally assumed by all to be either Mina (for 
Makka (for ‘umra), as it was in Malik's vie 


Mina’ as an alternative for ‘the haram’ that the mak 


Exceptions to Quran by Qur'an 


In certain cs, however, two Qur'anic verses would give 
Jfferent judgement on the same topic, thus making it 
one by reference to the other. Thus, for example, wh 
whether a man who ownec ave-girls who were sisters was permitted t¢ 
have sexual relations with both of them (it being forbidden to be married t 
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two sisters at the sate time by Q 4:23 ~ wa 
that 


you should be married v rs at the same time 


da permits it, and another forbids it." The és permittin 
either Q.4: 24 rye isd : nad 
the mulyandt among women, except what ¥ nd which 
if one assumed the exceptive illé md malakat gyminsiao to relate back to al 
the preceding prohibitions, would thu 1c an excepéen to Q.4: 25 
parts, exce or what their right hands pe i 
‘ya prohibiting it i dayne buihtayn, However 1 
recognising this pos Uthman himself ( of th 
Companions, and al uptha") disapproved of 

Another instance was the question of the ‘adda for a pregna: 
234 states that a woman whose husband has died should observe an ( 
four months and ten days, while Q 65: + say red 
woman who is pregnant is until delivery: What for a 


woman who is both a widow, as in Q.2: 254, ane 


majority, including all the later fugaha", held thas 


delivery, whether that was earlier or later, in parti 

that effect concerning Subay’a al-Askamniyya.!" Ibn "Al 
have held initially that she should wait unit th 

up (alter al-aalarn), whichever that wa 

being the feeling that if a woman gave birth » 


and was free to marry again immediate 


observed a wai 


¢ period proper for a which Q 
should be longer than that for an ordinary ce. The reason 
judgement is, once again, ‘amal, as he makes clear in his comment at the 


of the chapter that “This is the position which the people of knowledge have 
always held to here (rea-Adadlat Lam 


Kalala 


‘One particularly taxing task for the fingahat” in this 


oft kaldla, De. inberitance in 


absonce of parents and/or ch The 
word itself occurs twice in 


each case, The first instance, in Q 4: 12, say 


And if a man is inherited from by way of A kaldhatan Oo 


ixth, If there are more than that, they share a third 
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The second, Q 6, sa 
I ask you fi ulin s. gives yor 
: mut & Ifa man dies without a “ 
c has half of what he leaves; and 
fi er if she ha If there are two sisters, they have 
is of w leaves. If there are brothers and sisters, a male 
\ 10 fernales. Alla ifies [the ners] for you 
a astray, a ah has knowledge of everything 
t although bs ul ning contain 
fit Agements. In the first, the 10 difference between male 
a les: a br will take a sixth while two or mn 
hare a third equally beween them. In the second, however, both the 


x h c tions of males and females are different: a 
Jc iste ake half, while a siny ther will take all; two sisters will 
hare two. any combination and sisters the 
itance will 1 up between them on the basi 4 male 
1 prof en as problematic trom the beginning y 
. t eport in the Mu that “Umar asked the Prophet abou 
1 id that Q 4: 176 was enough for him." De thi 
k mai lem: Aba Bakr finally decided during his 
hy rs except the father and any sons (md Malt 
although acknowledging that he might be wrong 
x ot Il uncertain about the meaning during his own 
5 rc cided to defer to Aba Bakr's judgement for want of any 
er meat incdeed, Alda is ve been one of 
he three poir he wished the Prophet hac Jetails about 
Other vie © meal huded the view that Aalala referred to 
f her th nildre id), regardless of whether the 
cased’s father wai ng them that it referred to heirs 
th r brother sters, oF Uterine 
a or i ‘ u to secondary 
agnatic relati in genera er jew that it referred 
ly to when someone dic ng neither father nor 
aheritor became the af of scholars from th 
As well as this discussion on th r 
Jb grammatical status of the word, especiall 
Was it a verbal noun, as words of the patter 
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‘ther father nor son (or 
ntive 


indicating the situation of someone dying leaving 1 
any other of the above-mentioned options), or was ita subst 
n, or the people who 


indicating either the man who died in such a situat 


avould inherit from him, or even the inheritance itself 


hus both lexically and grammatically ambiguous: what 


The word wa: 


(is interesting though i 


)\neither of them seems to have been the main one, and certainly not the 


at, despite the space devoted to these problems 
cause of “Umar's continued anxiety about the term, Effective agreement 
was soon reached, as we have seen, on AbQ Bakr’s preferred definition of 
the meaning, while the discussions on the grammatical status of the word 
were, from the point of view of the fugahd, basically irrelevant since it was 
the definition oF the Aatala sitGation tha maticred rather than the syntax of 


the-sentence in which the word occurred, which did not affect any 


judgements, The real problem was, firstly, how to harnidiive thé two verses 


with their differing judgements on Aaldle, and secondly, and more 
importantly, how to find a sound basis for resolving the conflicting claims 
arising from these verses between, on the one hand, collaterals (be. brothers 
id sisters 


a ‘nd, on the other, other heirs apart from the father and 


_gons (in particular, as we shall see, the grandfather on the father's side). In 
/ other words, ax we saw with the verses regarding the inheritance of 


children referred to above (pp. 72M), the problem was not so much about 


what the verses said, as how to fill i the gaps about what the verses did not 
ay 
7 The first problem was solved relatively simply: Q.4: 176 reflected the 


a. of two females 


ordinary agnatic type of inheritance (to a m 


1 was therefore taken to refer to brothers and sisters who shared the 


same father as the deceased, while Q 4: 12 reflected a situation where 


males and fe 


les were treated equally and was therefore seen as referring 


to brothers and sisters who shared the same mother as the deceased, this 


rerpretation being reflected in the sAddhdh variant wa-lahu akhun aus wbdhtun 


m ymin [or mina Lummi), attributed to, amongst others, Ibn 
Mas’ad, Sa'd ibn Ab Waqqas and Ubayy 
The second problem was altogether more complicated. As far as ( 


12 was concerned, it was agreed thar both the father and the grandfather 
ie, the father's father) as well as any children (or children of a son) of the 
deceased, whether male or female, would exclude uterine collaterals from 
inheritance 
father’ inc 


dla here referred to those other than a father or a child, with 


ng ‘father’s father” and ‘child’ including immedia 


children 
the deceased 
a son’s daughter and a (full) sister, the 
Prophet had judged that all should inherit, thus allowing a 


and grandchildren thre 


n. However, in a case wh 


had been survived by « daughter, 
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of 
preted differently from that of Q 4: 12: the 


ter (and a son's daughter). The k 


phrase Japsa dahw which would ally mean ‘without any child’, 

to be interpreted restrictively to mean ‘without any son {or son's sons)’ 
ince the Prophet's precedent had shown that daughters of the deceased 
lic xclude a sister from inheriting 


It had early been decided, as we have ween, that Q 4: 12 referred to 


4: 176 to agnates. Thus, assuming there were no. 


receive up to one third of the estate and 


ainder between them on the basis of a male 


portion of a female. Gonflict, however, could arise 


petween the two groups necessitating a decision between the relative rights 
‘brothers’. The 
realled Hf ase: in the time of ‘Umar ibn al-Khaigib a woman 


fied leaving her husband, her mother, two germane brothers and two 


different ty} famous example of this is the 


brothers. G 


rietly by the Qur'anic provisions of Q 4: 12, the 


husband would receive a half, the mother a sixth (because of the presence 


of more than one ‘brother’; cf. above, p. 74) and the uterine brothers would 
hare the remaining third between them, thus exhausting the estate and 
wing for the germanes, This was how “Umar at first judged the 
ase, but on appeal by the nane brothers he reversed his decision and 
d them to share in the third due to uterines since all of them shared 
he same The germane brothers’ argument, according to one 
v expe he words ‘( + our father a donkey’, thus 
giving rise to the name al-//imarinya, or the Case of the Donkey.” This rule 
was accepted by Malik anc I, following “Umar's decision, but was 
ejrcte na Hanifa who { the principle ‘once an agnate, alway 
an agnate’ and thus excluded all agnatic collaterals from inheritance in this 


due to collateral 


father (what is meant here, and throughout the 


is the father's father). As “Umar is recorded t have said, ‘If 


cadlong into the dep 


and collaterals’, and, ‘The most daring of you in 


most daring of you with regard to 


5 grandfather 
Indeed, like kali, the inheritance due to a grandfather was 


had been more 


roblems which “Umar wished t 


ive 


uidance on while the Prophet was still 


It was agreed that a grandfather excluded uterine collaterals (since it 


was agreed that he was subsumed under the term “father” as far as Q + 
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1's ‘uterine’ Aaldla inheritance was concerned and thus excluded uterines 
as did the father), but there was considerable disagreement about the 
relative rights of « grandfather alongside agnatic collaterals. Abo Bake and 
Ibn “Abbas, fe son in the 


1 if @ son's son was like 


lowing the prineiple th 
then so too should the father’s father be like t 


father in 


the absence of the father, said that the grandfather exchided all collaterals 


wmates, from inheritance, as would the father, and this was the 


inchiding 
view accepted by Abd Hantfa (although not by either Aba Yasuf or ab 
Shaybint)." Malik, on the other hand (and al-Shafi'}), followed the view of 


ayd’s view 


Zayd ibn ‘Thabit, which was that both inherited together,” 


being seen as based on the argument that although the grandfather, as 


father of the father of the deceased, had a clear right to inheritance, the 


brothers, as sons of the father of the deceased, also had a clear right, with, 


if 


everyone agreed, for instance, that a father inheriting alongside a son 


nything, priority being duc to descendants rather than ascendants 


would take only one-sixth while the son would take the remaining five 


sixths; similarly, there was universa 


‘ement that a nephew (ie, brother's 
son) was given preference to an uncle (i.e. grandfather's son), which again 


supported the general principle thax 


cendants are given priority over 
ascendant.” 

In the simple case of a grandfather surviving alongside « full brother 
Zayd, following the decision of ‘Umar and "Uthman, held that both should 
inherit a half, if there were two brothers, each should receive « third; if 
there were more than two brothers, the grandfather sh 


d still receive a 


third and the brothers should divide the rest between them. In other words 


ther as long as he received a 


he should be treated as equal to a br 


minimum of a third of the estate, but never receive Jess than this in 


competition with collaterals. Accordingly, if 


should be treated like a t 


peting with sisters, he 


her as long as he received a third or more {Le 


alongside from one to four sisters) but never receive less than that 


Consanguine collaterals were treated im exactly the » 


germanes in the absence 


any germanes (except that, not shi 


ng the 
same mother, they would never inherit as germanes would in the [indnyya 
on), It was a special feature af Zayel’s doct 


consang 


situ 


however, that if both 


ines and. germ 


+ were present both would be ‘counted! 
ywiaddina) against the grandfather in determining the portion due tc 
him, even though the consanguines would be excluded from inheritance by 
the 


rmanes"' This, however, could lead 


such as if a 
grandfather were to inherit alongside a 
broth 


ane + consangnine 


1: the grandfather would be tr 


as one of three brothers and thus 
receive # third, but the germane brother we 


ld exclude the consanguine 
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brother and thu: the remaining two-thirds rather than sharing the 


estate equally with the grandfather (or with both the grandfather and the 


consanguine brother). The only exception to the mu‘idda doctrine was 


when a grandfather inherited alongside a germane sister and a 


aine brother and sister: ‘counting’ the two sisters and one brother 


against the grandfather would initially allow him and the brother, as males, 
4 portion of rwo-sixths cach, and the two sisters, as females, a portion of 
one-sixth each. The full sister, however, was due half of the inheritance as 
Qur'an b fore increased to that of one-half at the 
expense of th 1 hen divided the remainder of the estate 
Le. one ft after the full sister had taken her half 
f the four-sixths due to the brothers and sisters by the muddde 
doctrine) between them on the basis of a male getting the same as the 
portion of two females (ie. the brother would get two-thirds of the 
remaining six x one-third of it), with the 
So far we ha + inheriting only 

als. Whe uch as a mother and/or 3 
pouse, were also present, the conflicting claims caused many problems 
and resulted in widel ing solutions, The case of “The Tatters! (al: 
Kw where the grandfather survived alongside the mother and a full 
er, is a case in point » Abo Bakr and Ibn ‘Abbas, the mother 
would receive a her, excluding all collaterals, would 
he remaining two-thirds. According to Zayd, the mother would 
her third, but, although he allowed the sister to inherit 

randfather, her Quranic portion of one half as sole agna 


ense against what would then be only 


remaining for the grandfather, considering that the grandfather as sole 
ritor would be entitled to the estate as opposed to the sister's 
He therefore treated the grandfather and the sister as agnal 

he grandfather, as a male, would receive qwo-thirds of the 


remainder, and the male, one-third, Others, such as Ibn 


and “Ali, allowed the sister her Qur'anic half first, but then 


iereas ‘Ali also allowed the mother her Qur’anic third, thus 
the grandfather, Ibn Mas‘od felt that 


andfather should never get less than the mother (since a father would 


riting alongside chil wice 


xs much as her if there were no children) and therefore divided the 


1 between the grandfather and the mother on the Qur'anic 


xth and the grandfather a third, (This 


of Umar 


MALIK'S USE OF THE QURAN IN THE MUWATTA 


The conflict between the grandfather and collaterals was particularly 


eased woman left a mother and husband 


evident in instances where a dé 
‘as well as a grandfather and collaterals, In such cases the husband would 
automatically tke a half and the mother (ber portion reduced by the 
would take a sixth, thus 


presence of more than one collateral aving 
only a third of the original estate to be divided beoween the remaining 


als, If the collaterals were all 


heirs, i.e. the grandfather and any colls 


je. germane and/or consanguine), recourse was had to the 


agnatic collaterals, ini 


principles deseribed above regardin luding the 
mu‘didda doctrine when both germane and consanguine were present, with 


th 


the additional praviso that the grandfather would never receive hs 


sixth (his portion by girs with the minimum Quranic portion for a father 
en, be 


If the collaterals were all uterine they would, as we have 


excluded by the grandfather,"* who would thus take the whole of the 
remaining third 
If the collate 


position was that neither type should inherit and that the grandfather 


included both consanguines and uterines, Malik’s 


should again take the remaining third, his argument be 


grandfather excluded the uterines, but that if there were no 
the uterines would take a third at the expense of the consanguines 
therefore the grandfather had more right to inheritance than the uterines 


who in turn had more right than the consanguines. Consequently, if the 


uterines received nothing alongside the grandfather, nar tee should the 


consanguines, This rule. which was specific to the Malikis, was known as 
@l-Malikegts, or ‘Malis rile 

If, of the othée hand, there was a germane brother or brothers present 
with the uterines, Malik fol 


wed the principle illustrated in the Himdriyya 


case: since, in the absence of the grandfather, 


brothers would share in the inheritance with the uterines by virtue of havir 


er, they were to be considered as uterines in his presence as 
well, and thus be excluded by the grandfather and receive nothing: In other 
Id not 
x. This rule was known as 


nus to Malik’ rule 


initiated much difference of opinion was when 


wards, alongside their uterine brothers they cc 


considered a 


ujerines for one purpose and agnates for ane 
the shibh al-Mahikiyya, 0 


A further situation wh 


the rule anale 


a» woman died leaving her husband, her mother, a full sister and a 
grandfather, This case, known as alAkdariyya 


in fact the Ahuwwag 


The Confounding Case’) is 


case with the addition of the husband: accordingly, we 


find the same solutions as in the Ahwragd” case but with the necessary 


proportional reduction (are!) of all shares after the apportionment of che 


nc 


agreed one-half to the husbs 
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If we consider the complex problems and solutions that such 


combinations of collaterals and grandfather engendered (and we have by 


the solutions proposed), itis hardly surprising that 


hould ha 


Juctant to come to any final decision as to the 


fa grandfather (with no overt Qur'anic portion but with 

er of the father) inheriting alongside collaterals (with 
eis overtly specified Quranic portions). There were too many 
big many different ways of applying indeed, a 


ild be applied, andy 


o c. that words could be defined in more 


Given this-backyround, what is 
Indeed, for 


gmarkahle is how definite Matik’s treatment of this problem 


Miss iis a if tb problem, He refers to the Aaléla section of Q 4: 12 
ie two chapters dealing respectively with uterine and germane 
Hater also devotes an entire chapter specifically wo Aaldla,*" What 
eworthy here is that, as with the chapters onigheritance referred to in 

he pre hapterbieccliance on ‘amal is ahsolute>After mentioning the 
about “Umar’s uncertaint says quite simply 

The agre f ab doubt, and which 1 
found the people that there are two 


gocs on to explain that Q 4: 12 refers to the 


when there is neither child nor father to 


her n while Q 4: 176 refers to when 

erals inher irwe of their agnatic link with the deceased, Finalh 

© indicates what the exe oblem must have been is kaldla, by 

hy the fa precedence over collaterals in caxes of 

faldla, even though collaterals are afforded specific shares of inberitance in 

he Qur'an while the grandfather is nor. In other words, the problem 
was about the relative rights of the grandfather alongside collateral 

It would seem therefore that "Umar’s uncertainty about Aaldla was not 

© much an uncertainty about the basic meaning of the word, as about the 

pecific implications of the two Aaldla verves when applied in practice 

which cx the rival claims of the grandfather alongside 


In other words, as we noted 


of the inher hildren, the problems were 


therefore by be vecisely because 


‘ple were 
By Malik’s 


Rave seenpbheen 


puuing, of trying to pul, the Quranic injunctions into. practice 


1, these pro! 
ples in the BO train 
rermatkable 


rer of Trai] and the Hijaz. To repeat, wha 


ifferent pris 


geographical ce 
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is the degree of unanimity on these matters = atleast in-Madina ~ despite 
the problems, so that Malik can_say. “The agreed position here, about 
which there is no doubt, and.which have found the people of knowledge 


in this city following, is that there are two types of Aalala ...’, which once 


again illustrates his complete confidence-anc-certainty iit Midinan ‘ama, 


Implication (al-mafhiim) 


We have noted above several instances of where Malik arrives at a 
judgement by juxtaposing two or more verses. It was of course also possible 
to arrive ata judgement by considering the implications (majhdm, lit. “what 


is understood’) of a single verse 


Thividewol the mafhim tater became-discysed under the two headings of 


maphim al-muwéfiga and maffiim al-mubhdlaf (other ‘implications’ being 


de 


is the idea 


As mentic Hier 


subsumed under the 
smfhion al-museYfaga 
that~betause 


gories of gins, \umim, etc 
Udas it is 
A_judgen 
circumstances; Twill apply equally or even ore so in similar circumstances 
while maflaim alisha is the Ten 
that because an expresily metitioned judgement applies in certain defined 


1 al-maphii by so known 


1 expressly “mem 


nt_applies_in certain 


OF dali al Khia’ Wt is also known 
circumstances, it will not apply in the absence-of those circus: 

We shall briefly consider both of these techniques of interpretation as 
they occur in the Mucosa’ 


Mafhiim al-muwafaqa 


In many respects mafhiin al-muedfage is similar to ginds im that if a certain 


judgement applies to X, then the same judgement is consice 


d to apply to 


something sirnil 
Yaluma ufin (‘Arc ¢ 


whieh it was und 


» X. The classic example of this is Q.17: 23's wold tagul 
um 


stood that similar or worse a 


ot ay to them [ie. one’s parents)’), from 


tions, such 


gat 


them of hitting them, were equally forbidden, if not more so, which is why 


this principle is also known as al-mafhin bi-l-auld, i.e. « fortion deduction. 


There are of course many examples of giyds in the Muceatga’, but there is 


only one obvious example of maphiim al-nuedfaga, and that is in the chapter 
entitled ‘What 4 Sick Man Should Do With Regard to His Fasting" Malik 


says 


The position that I have heard from the people of knowled 


alladht sami'tu min aht al-‘itm) is that if a sick man is suffering from an 
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illness which makes it difficult for him to fast and tires him out and 
exhausts him, he may break his fast. The same applies to a sick man 
when his sickness reaches th where he finds it difficult to d 
the prayer standing up ~ and [only] Allah knows better than Hi 
vant when this is the case ~ and sometimes it does not reach thi 
point. Ifit does, he max ting down, for the dit of Allah is ease 
Allah has made a ‘arkhaya) for a traveller to break his fast 
je travelling, a h he has more strength to fast than a sick 
an. Allah, the Exalted, says in His Book, ‘So whoever among you is 
4 jour Id fast] a number of other day Allah 
has made an allowance § raveller to break his fast while 
ravelling, although he has more strength to fast than a sick man, 
This ix what I like best what I have heard and this is the agreed 
Thus, if a traveller, who only experiences a limited amount of difficulty 
may break his fast, then how much more so should a sick man, who 
xperience lifficulty, be allowed to do s0 
Malik his comment that this is what he likes best out of 
what he ha thus presupposes other opinions, is somewhat 
puzzling given that the were all agreed that a sick man could break 
his fast, precisely because of the very verse that Malik mentions, and that 
some of them even allowed a broader definition of ‘sickness’ to include 
anything that could go under the name rather than just a sickness that was 
heult to bear. Al-Baji points out that Malik’s argument is an argument 
against those who held that a sick man could only break his fast if he feared 
forr his life and not just because he was experiencing great difficulty, but 
hen acknowledges that he knows of no-one who ever actually held this 
»pinion.*” One can only assume either thiet Malik had indeed heard such a 
jew on this point and was responding to it, or that (as al-Bajl suggests) he 
was providing an answer to a possible furure objection that his student 
might come across, rather in the way that we saw in the instance of sa'y 
mentioned above 
Mafhiim al-mukhalafa 
We have + of examples of Malik’s employing the 
technique of It is particularly evident in the judgement 
that a Musi narry a slave-girl if the two conditions mentioned 
in Q.4: 25 are met: by maf fa if the conditions are not met, the 
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permission cloes not apply: (This type is known as majfiin a’ 


implication of the conditional clause’). That this slave-girl must also be a 
Muslim is also based on mafluim al-muthdlafa (in this case, mafhiim al-wayf, it 
the implication of the adjective c the permission in the verse 
restricted to ‘believing’, i.e. Muslim, slave-girls, the implication is that non 
Muslim slave-girls are not acceptable. Similarly, in the example 
mentioned earlier about th sibility of cating hor a . 
mules and donkeys are mentioned in Q_16: 8 only for dornment 
and are therefore assumed not used for food since if this use had been 
intended it would have been mentioned, as it was in the case of cameh 

Another example that has been referred to is the judgement that 

not bring about the same prohibition marti 1 
Milik’s view, ‘Allah, the Blessed and Ex 4) of 
your wives” and has thus only made Aardm what occurs thr 
without mentioning zind'™* ‘Thus because only wives are am 
extending the idea of *marriage’ (nddh) in the prohibitions of Q 4 3 
licit intercourse 

There were many exceptions, however, to this rule of majhin 

fa. In particular we may note the following instance 

1. Q.5: 95 declares that killing game while in stm is forbidden and 

then says that whoever does so deliberately (rmuta‘ammidan) must pay a 


recompense (ja fftra) five Wy 


act. By mafhiim a 


expect accidental killing of game t 


east that the juc 


majority (jumhiy) of the fuyaha” mace 

while in ifram, whether intentionally or necewitated a 

recompense, since a life which should be protected had been unnecessarily 

destroyed and the killer was Fiable (gimin) for such ‘darn whether 
wction was deliberate or accidental, the only difference being tha 

ate kil blameworthy action (ithm) whereas accidental 

killing did not commet 
Thave heard some of the p f knov ay that if a md 
throws [something] at something and thereby kill me 
although not intending to he must pay a recompense for it 
Similarly, if per throws hing in 
the haram and thereby game todo 
0, he must pay a recompense for it, since, as far as this is concerned, 
deliberate and accidental killing are alike 
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ROANIC INTE ATION IN THE MUWATTA 
. as only the Zahirie (Ibn Juza ibutes this view 
r ies Ibn “Abbas, Abo T and Ibn al-Mundhir)**" who 
d noe from this judgement ey did so not 
auase of mafhiim " hich th potac because only 
kil PE the Qur'an, anc 
fi 1 judg h pplis 
\ simil i hapter ‘What Has Gome Dows 
Two Arbiter Malik repor of "ALL that 
f Q If you fear a breach betweer 
All q ent bet h 
i h n comment 
Abo Hanit al-Shat ng 10 
kh arbiters’. did“Hot ave the authority t 
i) rather than a oh 
r lat te the couple if th 
allowed. the ruler i east i he 
his wil he furs of Ma” w 
y here 
the ba Tor the genera K 
h it may go a an accep! vera 
hat if ative of the 
An inte a ampl ou lead oceut 
fi Chay here th 1 “Urwa that 
an d to think that the Quranic verse ‘Safi and 
v ui harm in hs g 
H = Q21 
« 1 f on ound them. How 
ations to at ‘Aish rected hirn a il that 
: A he verse w ave reaK he har 
going around them and toh ut the ver 
ame ch , \ in the di Islam, used to g 
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TECHNIQUES OF QURPANIC INTERPRETATION IN THE MUWATTA 


on hajj to the shrine of Manat, near Qudayd, and would avoid doing: sa'y 
between Saft and Marwa. Then, when Islam came, they asked the Prophet 


aying that ‘Safi and Marwa are 


about this and Q 2: 158 was revealed, 
mn hajj to. the 


amorig the outward signs of Allah, so when someone g esd Sol le 


around thems both 


House, or does ‘wnra, there is no harm in him g 


he ex { Qur'an ilso the tendencic 

Aisha is thus pointing out that the contrast is not between options at f ; fr me: Ouarans 

present time — as if it did not matter whether one did sa’y or not H ; ase irae technical hr sca 

between the situation before Islam, when the Angir felt that it wav te Se ee pee cele arn aaa 

blameworthy to do so, and the situation after Islam, when it was no longer rs = > Since the main arguments f ainst 

blameworthy but, rather, an intrinsic part of Aqy and ‘wan Te " ad the nature of iss bisorical 

We thus have here (assuming the authenticity of the report) an early fc tur 
example of tafitr by(tontext, dhis context being two-fold: firstly, the 
Kiiowledge: that the Prophet atid his Companions had ya 
the rites of hay and “wma, and, secondly, the knowledge that the Angiir had 
formerly avoided it but that they had lost any compunctian that they might 
have had about it when Q 2: 158 was revealed. If this context were not 
known, it would be casy to completely misconstrue the Verse, as did Unwa 
in his youth; as itis, the context was known and thus the real contrast was 
clear. Nevertheless, same authorities (among them Ibn Mas’ad, Anas, “Api 
Ibn Sirin, and abo “Urwa), presumably going by the shir impli of 
the text, are said to have held that vas only voluntary being 
reflected in the variant reading an 1d puttucceoafa bi-hima him not 
{ them both’) which overtly states that it is acceptable not to di 
er, the established ‘ema! of the sa’y was s0 strong that the idea 
merely voluntary was not pfesetved im any of the later 
Finally, it should be noted that universal agreement was reached that 
majhim al-mukhalafa did not apply in instances where (a) the qualification 
restricting the judgement is being-used merely-ax'a usual description, as in 
QA: 23's coa-rabd ibuloumis UAE Ingitrikin (ad Your step rs who are 
in your care’) (rather, all step-daughters were included, mot just th ng 
in their step-father’s house); or (b) where it is an exhortatory addition, as in 
Q.% 1590's ‘Do not devour usury in multiplied multiples (ad afan mud 
rather, ribd was considered harm however much or little of it was involv 
or (c) where a specific judgement is mentioned but gipds is clearly valid, as 
in the hadith about the five faardsig wh an in thragm is allowed to kill 
which was extended to include all dangerous beasts; or (d) where there is 
other evidence regarding the judgement, as, for example, in the instance c 
A free man for a free man and a slave for a slave and a female for a fernale 
(Q 2 178) where one would expect, by mafhin al-mukhdlafa that a man 
should not be killed in retaliation for killing a woman, but where Q 5: 45°s 
18 ng 


CHAPTER SEVEN 


Chronological Considerations 


[iit sepess iomman ples in the previous chapters that the 
work of QGeanic interpr 1 by Malik as a continuing 
process: it had been begun by the Prophet and condnued” Wythe 
Companions and their Successors, and was still operative in his own time 
always changing, however subtly and even_well_ accepted. judgen: 
might need to be revised in the light of circumstances. Thus we find 
Malik commenting that the verse uw ladhe : 
not reached puberty ask you for permis at three tin 

(Q.24- 58) no longer applies in thy ‘ fore people began 


or curtains there was no sign of or not the oc 
nted vain urbe aves and mi why 
freely) would have to ask permission before emerin 
at these three times, ¥ »nce doors and curtain 
closed door or a let down curtain was sufficient indicat 
to enter Without permission.’ Malik’s comment 1 


that these people no longer had to ask permil 


three time 


the same need to ask as there had 


already be obvious from the discus 


overwhelming tendency in Mailik’s case 
he Mfuacatta’ is t0 preserve the nal picture with 
rather than to try to change, adapt of systematise it-in-any way 

This chronological development results in_a very. definite “layering” tc 
he judgements. in, the Ml which finds expresion in, for example, the 
ordering of the material in each chapter and the difference betwee 
MAlik'y sunna and amr terms, the first indicating judgements deriving frot 
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© Cor 
L A " k 
k jose with political authority, and th. find numerou 
c a b ments of various Umayyad caliph 
r on to the 1 scholars of Madina. In thi 
k be tain aspects of the chronology of 
his material, b ith the inter-related sciences of nash (abray 
of revelation), which relate fi 
g from f the Prophet (i.e, Que'anic and sunt 
a e ration of th material de tom the 
he ( jons and the Successors, and, in he 
aliphs and nots of the early Umayyad period, ic 
a ign of Yaad ibn “Abd al-Malik (f. 1015), who i 
m there is specific reference in the Muxeatta 
Naskh 
he € ¥ n . h . 
N A a thu 
\ . sled bo ere, superseded by 
r t abrogation. ‘That this could 
Jy to the Qur'an , indard element in traditional figh 
0 hy va uthorities, particularly 
Mu tazilite The is early accepted by Malik. 
r n the ch r ts to Heirs and 
rs H ays that the verse ‘It i 
1 d for « f you r f death and leave 
i bequ urents and relative 
Q “ al 1 ha) by the verse ailing the specifi 
 inhertance (ic. Q 1 6)" Indeed, there was ne 
greement a any of H he earliest per 
ater, that the judgemen at bequests in Q 2: 180 had beer i 
u perseded first the ritan 7 h gave 
" to parents and (certain) rela ather than allowing n 
al right 1 . andl, seconé the Prophet 
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nent that bequests were only allowed up toa maximum of one third 
none of which could (normally) be given to someone who 


The only 


judgem 
ofa man’s estate 
inheritance. 


would otherwise be entitled to any of the 


disagreement was over whether bequests to those who were not otherwise 
entitled to inheritance should be restricted to relatives (thus retaining the 
work of Q 2: 180 and assuming éakh 


rather than naskii), oF 


general f 


assuming complete abrogation of the verse’s 


be allowed to anybody (1 


judgement), A few ‘ulama” (Tawas is given particular mention) took the first 
view, whereas the majority took the latter view, going by the 


Prophet had allowed only two out of six (ie. the one-third maximum for 


adith that the 


bequests) of the slaves that a man had freed on his death to remain free 


all the wealth the man had left, and the two who benefi 


when that w 
from this decision were certainly not relatives of the dead ma, 


brogation in the 


The verb naiakha is also used in the technical sense 


report from ‘Aisha referred to earlier concerning the minimum number of 


that 


sucklings (raqa’ap brought about foster relationship and thus 


constituted & bar to marriage.” ‘Aisha's wor 


Part of what was revealed as Qur'an was: ‘ten known sucklings 


constitute a bar [to marriage} Cashrw raga’ atin ma'lamdtin ywharrimna 


This was then abrogated by ‘five known sucklings’ (Unomma musikte 


bickhamsin ma‘limatin), which was still part of what was recited as 
Qur'an when the Messenger of Allah, may Allah bless him and grant 


him peace, died 


AlShali't accep 


that a minimum, 


d the validity of this report and the implied judgement 


f five sucklings was necessary before fo 


-relationship 
could be accepted (although nc 
1s hadith 


position, shared by both the Madinans and the Ir 


only because of this ‘Qur'anic’ judgement 


but abo because of vari to the same effect),"' but the earlier, 


ancient is (with some 


P 


even one suckling brought about foster 


even claining jima® for it 
u 


was that, provided the suckling took place within 


first two years of the child’ life 


relationship, and thus a bar to marriage."® The reason for this judgement 


was ostensibly the tundm of the probibition in Q 4 19- wmmahatuksonu 


Natt ard nakum wa-abhowdtubun mina l-radd’a (And (prohibited for you are] 


your mothers who have suckled you and your sisters by suckling’ pd the 


‘wnuim of the hadiths on the same subject (e.g yahrumu min al-raqia md yahnonn 


* but for Malik 


again, the 


min al-nasab ~ “what is hard by birth is band by suckling 


despite his preference for the ‘wmim, ‘amal was, once decisive 


criterion, and ‘Nisha's judgement in this particular instance w 


not in 


accordance with ‘amal (walaysa ‘ald hddhd Uamal)."* Rather, her judgernent 


was seen as being derived from the special indulgence (nda) allowed by the 
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he case of Sahla bint Suhayl and her adopted son Salim, which 


4 by the other wives of the Prophet to have been specific to 
and not intended as a general rule 

© Qur'anic reading, ‘Nisha's words were not 

argument was later advanced) this reading was only known 

and readings known only from single authorities were not 


an; accordingly, judgements derived from them only had 


F judge slated from single 


jerived frow, 


4 were not considered 


That thi 


which, ay we have seen, 
established 


il) have been ‘part of what was recited as Qur'an’ was 
neaniny tw part of the Qur'an at 
at time, but that sotr Compan’ id not know at the time 


the eifec 


» "Umar that 


nent remained, “Umar say 


you and obligations (fant 


nave been left on a ch 


ou lead people astray to the right and the left .., Be careful lest you 
perish through [ignoring] the verse of stoning (an tahiti “an @ 

nebodly saying, ‘We do not find two Aadds in the Book « 

The Messenger of Allah, may Allah bless him and grant him 

arried he stoning penalty, and so have we. By Him in 

hand my self is, if it were not le would say, “Umar 


the Exalted’, we 


uld have writer Mature men and mature women, stone 
because we have tainly recited 


el this would thus have been, like al-Shifi's’s minimum 


ask alt 


abrogated. but-not-the judgement 


akon, but sbvious that for Malik such concerns are hardly a 
wnsideration. His position is, rather, that of “Umar's words, ‘The 
Messenger of Allah, may Allah bless him and grant him peace, carried 
ut the stoning penalty and so have we.’ In other words, the stoning 
penal adulticrers had the sanction of being a summa which had been 


inued by the R 


hntly-Guided. Caliphs. 
on, That 


established by the Prophet and ¢ 


eded no further justificat 


It was, therefore 
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it had also been in a verse of the Qur'an — and was in the Torah ~ is also 
accepted by Malik, as the reports included in the chapter on stoning show, 
the sunna of the Prophet, the one-time stoning 


are not seen as thre 


but these three clements 
verse of the Qur'an and the judgement of the ‘Torah 
alty (contrary to 


different possible alternatives for the sou 
but, rather, as integral, even if 
‘What Has 


the tile of the chapter). Furthermore, we 


what Burton, for instance, has suggested 
posite picture of 


not equally important, elements in a ec 
Come Down About Stoning’ 
may note that although for Malik it is enough that the practice of stoning is 


dorsed by he was obviously aware of the contrary opinion of 


those who denied it because it was not in the Qur'an (Le. the opposition 


group implied by “Umar's comment, "Let no-one say that are not two hadds 
in the Book of Allah’, and identified by Ibn Hajar as the Khawarij and 
Mu't 


and the 


ila) 


¢ 


nd the reports about the stoning verse in the 


n thus be seen to function as further ¢ 


Torah ¢ idence of 


1 penalty’s validity and acceptability, and (b) of its divine credentials 


t in an earlier dispensation! 
Finally, note should be made of a third insta 
al-Shayb 

A fornicator (a 


of actual mention of the 


word naskh that occurs in the tran inl, who records that 
Sa‘ld ibn al-Musayyab « 


marry only 


aid that the verse should 


a fornicatress or an idolatress (musbrike 


and a fornicatress 
QM Dh 


32 in the same sia which says, 


should be married only to a fornieator or an idolater id been 


abrogated (nusithat) by verse And help the 


married among you to get married (tea-ankihl L-aydmed minkum), and the 


htcous (idlihin}*? among your slaves and slave-girls 


thus encouraging 


marriage between people in general, regardless of any considerations of 


earlier sexual impropriety” This judgement was in fact shared by the 


majority of the ‘wamd’, including Malik, beeawse rts indicating that 


of rep 


it was condoned by both the Prophet and various Companions 

It inthus obvious that for Malik, as indeed for all those who accepted it 
the phenomenon of nahh was not in question: they accepted it as fact 
Furthermore 


for Malik, given the natural sifting influence of 


questions of what was-ndsikhandwhat—was mansath were 


almost an 
irrelevance: what yas retained by ‘amal was obviously ndsikk and what was 
pot retained was obviously mansdth 

A cer 
Western scholars, particularly Burton 


and Powers, 


in amount of analysis has been done recently @n nasi by 


nd, to a lesser extent, W. 


febrovigh 
M recurrent theme in Burton's work 


of the other two 


nd, following him, that 


is that the theories of mashh w 
techniques invented by the nile 


one of a number of 
explain ‘embarassing’ contradis 


rather than b 


ons in 


Jigh and justify their own particular position, ing the later 
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sation of a genuine, well-attested, phenomenon which was taken 


as Malik. Here 


{ the simple reaffirmation that for the 


the whole 


the place | 


chools in general, and Malik in particular, na: 
Matik~ar-any" Fate 


kh was never in question; Hot 


was it [fe Particularly relevant to the problem of 


determining the daria, as istrated by what.we have seen of 


almost lack of concern in the Muxatta’ for the problems later 
Asbab al-nuziil 

Associated with the discussions on naskh was the cience of asbah al 

wcll, i. f when particular parts or of the Quran 

had been had the function not only of enabling-a more 


vicular verse and thus determining whether.itanight 


self have been abrogated, but al roviding context 
ig the wording of an dya. How 


10 it by certain Muslim scholars (Al-Suy 


irae wHE OF the main branches of knowledge 


1, despite the \ 
following al-Wailhicts 


that an 


aterpreter of the Qur'an must know),” Ti value as a means of fafstr in the 


Meownlta’ is minimal. There are fifteen reports where avert reference is 
made to the sabab al-nuzd! of an dyu (or sha), but in the majority of these 
instances the information is of ‘historical’ rather than legal interest, merely 
indicating that a major change occurred within the sharf‘@ or that a major 
ew element was introduced int th linle, if any, legal detail being 
given about the change. Thus, for instance, Malik records the hadith about 
when the ‘verse of tavan e. cither Q 5: 6 or Q 4: 43)" was revealed, 


than that this verse was reveal 


pefore doing the prayer when there 


was no water available for the normal 


arent frorr verse itself the hadith adds no details about how to de 
ayann The same applies to the change of gibla from Jerusalem to 
Ma he introduction of the procedure of an in cases when a husband 


the limitation of divor 


fir ne with his wife 


indefinite harm to his wife 
r back before her 


the veil 


» prevent the hu 


qually div and then taking h dda is 


x0 that she is neve 10 remarry,” and the instituti 


cen another an related 


those permitted to marry one 


practice of calling adopted sons by their real father’s name so that there 


There are also oblique references to 


would be po confi on this point 
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tan obligatory and 


the revelation of the verses which made the fast of Ramag 
which then became merely voluntary 

We are also 
a (Q 80) and 
Sarat al-Fath (Q 48). In none of these instances, however, is there any 


superseded the fast of ‘Ashara 
tund to ‘the dya which came down in the summer” about kaléla 
elation of Sarat “Al 


given some information about the 


explanation of the words involved or of the relevant 
perhaps, for the detail given at the end of the long report about f'an that the 
man fe irrevocably “before being told to do so by 


the Prophet’, which, says Ibn Shiba 


details (except 


volved divorced his 


became the sunna with regard to those 


ded rather is a historical context, whieh, as 


doing va) 
Rippin points out, may have the important theological (and polen 
n itself 


What is pr 


function of confirming the historicity of the revelat as well as 


having its own r 
In only three instances in the Maoagfa’ can one fi 


rative value, but is not of much value for legal purposes. 


J any indication of the 


direct derivation of judgement from such asbdb material. The first ix the 


instance we have already discussed about “Unwa's misunderstanding of the 


nd 


Marwa and how ‘Aisha had corrected his erroneous deduction that sa’y was 


Quranic statement that thé 


harm in doing say berween Safi a 


only opti that the verse had in fact been revealed to stay 


the misgivings of the Angi 


by pointing ov 


who, in the days before Islam, had always 


avoided doing sa'y of Saft and Marwa.” The second instance is where 
Malik notes that “Urwa said that the verse ‘Do not say your prayer out 
Joudly nor say it silently, but seek a way between the two (lif dajhar bi-salittste 
wa-ld tukhafit bi-hd wo-btaghi bayna dhilik sabitien)? (Q. 


supplication (dua 


110) refers to 
The third is where Malik gives his own opinic 


{although he also states that he has heard it from ‘the people of knowledge 
thus iustrating 


in how what he calls his own opinion may also be overtly 
attributed by him to others be 


Trim)" that the word jada Cargumy 


ay 
tion’ 


in Q.2: 197 refers to the disputes that the Queaysh used to have with 


the 


ther tribes ax to who was the most correet in their performance of haji 


The second of these examples ~ about 


lat meaning dud” ~ is typicab of 


it tells us one side of a Céntroversy 


much of the material in the Mueatta 


ate 
without mentioning-the othes, and Malik does noe vell us WHRter Ir ks his 
own view or not 

The difference of opinion on Q 17: 110 
Q 
or its basic meaning of ‘supplication’ (dua 
1 


ntred around whether the 


word yaldt in this instance has its usu: 


meaning of ‘ritual prayer 
Ibn "Abbas is reported to 
this verse came down during the difficult times in Makka: if 
the Prophet recited the Qur'an out Jouclly it encouraged the idolaters to 
curse Allab, the Que 


have 


1 and the Prophet, but if he simply recited it to 
himself his Companions were not able to hear him. Allaly therefore sent 
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down this verse telling him to steer a middle course between the two." 


Another version of the story has it that the idolaters would move 


they heard the Prophet reciting the Qur'an out loudly and this prevented 


those among them who were interested in hearing it from doing so if 
however, he recited it to himself, his Companions would not be able to 
hear him." Sela in this instance is therefore interpreted as recitation (gind'a 
he prayer and by extension, the prayer itself 
Asha, on the other hand (and Ibn “Abbas again Jing to certain 
suthoriti ied to have said that this verse came down about 
sspyptica w'd") (as in the report in the Mi which is bolstered by 
ne fact that the first part of the verse is overtly about dud’: quia dW Haha aww 
dna ay ta fa-lahu wind (Say, call on Allah or call 
m the Rahman; whichever 1 use, He has the best names"), (Since al 
Bukhart and al-T rebate this view of “Aisha’s ma “Urwa and his son 
Hisham,* and the "Urwa*Aisha connection is well known, it would seem 
reasonable to assume that "Nisha was also the source of “Urwa’s 
elated via Hisham, in the Muo 
These two views were to some extent harmonised by the view that the 
wn about making d's’, but within the prayer, or at least 
7 jus there is a report (also from ‘Aisha) that the verse 
came down about the faskahtud at the end of the prayer,” and another (ova 
Abdallah ibn Shaddad) that it came down about making dia” after the 
prayer. There i a report from Abu Hurayra that it refers to the 


Prophet raising his voice in du’é’ when doing the prayer near the Ka’ba," 
and another, from Ibo Sirfn, that the ‘silent’ recitation is that of Abo Bakr 
and the ‘loud’ recitation that of "Umar 
What, then, was Malik’s purpose in including the report from ‘Urwa 
# report is included in the section “How Dua” is Made (al-‘amal ft 
5 and it would seem that Malik’s prime ern was not {0 
resolve any controversy about the vers but to use the view mentioned 
to explain how d’é” should be done. A loud voice should be avoided, 
ut nor should the di'f” be merely said silently in one’s mind: it should 
be said out loud, but not in too loud a voice 
As for Malik’s own view on the meaning of the verse (rather than the 
judgement), we can only say that his inclusion of a view in the Muwaf(a 
Without any further comment suggests that this was also his own personal 
view but that this is not necessarily the case. Indeed, as regards this 
particular instance, it is related elsewhere that Malik said, “The best that 1 
ave heard about this is that it means, “Do not recite out loud during the 
prayers of the day, and do not recite silently during the prayers of the night 
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or [the prayer of) subj." In other words, the verse is interpreted as 
ng ‘Do not recite out loud in [all of] your prayers, and do not recite 
between these two", ic. reciting out 


of] them, but seek a wa 
and silently in others, as int 


silencly in [ 
Joud in son five daily prayers. Again, as 
with the rufath ancl furdy instances mentioned above,” this is a typical ‘fight 
ud!’ and ‘silent’ prayers was well- 


solution: the difference between the ‘oul 


known and naturally suggested itself in the context of the word galt. Al- 


Tabart also allows that this meaning has much to commend it were it not 
terpretations related from earlier authorities 
which e 


for the strength of the other 
and the absence of this specific opinic 
that this report from Malik mi 


mong them, ables us to 


thus be an instance of later, 


independent, tafitr that is not based on earlier opinions. 

Consequently, the report from “Urwa in the Mueratta” may well not 
reflect Malik’s 
occurs in the Qur'an, but rather an agreement on his part 


nwn view of the meaning of this particular phrase as it 
m the 
acts of 


in it, Le, that one should ne 


judgement implie 
worship involving the voice, especially dua”. Its inclusion in the Muay’ 
sc it illustrates how du‘ 


go to extrem 


vuld be made rather than 
because it illustrates the meaning of the Qur‘anic passage (even though it 
muy be a perfectly acceptable tafsir of 

The third instance concerns the nn 


ing of the word jidal in Q. 2: 197's 
wats jidala ft hay and [let there be) no argument during the haj’). Malik 
tells us that in the days before Islam the Quraysh and other Arab tribes 
would argue amongst themselves during haj as to who wax 


\e Mont correct 


in their pe 


mance of it, The Quraysh would stand by the Mastfar al- 
nd on “Arafa, 
cach claiming that they were right, whereupon Allah sent down the 
‘And for each of them We have appointed 
do not let them disp 


1 at Qazash in Muzdalifa, while the other tribes would sta 


Fite which they fallow, so 


with you in the matter, but call to your Lord; surely 


you are « 


straight path’ (Q. 22: 67). "This, says Malik, is the jidéll uhat is 
being referred to in the above-mentioned verse, this being not only his 
opinion but also that of various ‘people of knowledge” (ah! abiim).* 

Again, the title-heading of the chapter in which this report is included 
Standing (al-cougaf) at ‘Arafa and Muzdalifa’ ~ gives us a clue to Malik’s 
purpose in mentioning it. Firstly, he mentions two Aadiths, one from the 
Prophet and the other from ‘Abdallah ibn al-Zubayr, to the effect that all of 
Arafi is a standing-place (maxyif) except the hollow of "Urana, and that all 
of Muzdalifa is a stancling-place except the hollow of Mubassir, after which 
he mentions the report outlined above relating to Q 2: 197.2% Iv is, 
therefor 


me that it is included here because it relates to 
the question of where the standing should take place 
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Various reasons were given as to why the Quraysh should have chosen 


a different mawyif According 
Sufyin ibn 


Quraysh felt that if they stood outade the limits af the A 


a report in al-Zurqdnl from an 
unspecified “Sufyan this was because the 
m {and ‘Arafi is 


anger be respecting their aw 


Uyayna? 


yutside the limits) they would ne 


so other people would no longer respect it; the others, however, who st 
n the plain of ‘Arafa did 50 because they felt they were preserving the 
original Abrahamic practice." According to a report from Ibn Zayd in al 
Tabart, their arguing was about which standing-place was actually that of 


Abraham.” Whatever the specif 


details, it was this arguing as to who was 


the more c ng to Malik, the yidal that is being referred 


This was ynly one of a number of opinions on this word. Ibn 
Umar and Ibn “Abbas held that it referred generally to arguing with one’s 
fellow pilgrims while in iim (with the addition in Ibn ‘Abbas’ case of the 
neaning of ‘until you make them angry’). Al-Qusim ibn Muhammad 

at it referred to arguing about the actual day of the Aaj.” while 


it meant arguing about which month the hay should be 


in, since the practice of inter nas) prevalent before Islam had 


resulted in the time of Aaj moving gradually throughout the year, being in 


ine month for two years, then the next month for two years, and so on 
now, however, the time for aj had been fixed in its proper month (Le. by 
the Prophet), and there was no longer any argument about its time.” In 
this last instance, therefore, as in the case with arguing about the place of 
anding, there was no longer any cause for argument: both the time and 
the place of the rites had been decided and so now there was ‘no argument 
about the haji (Ua 

This interpretation contrasts the phrase wo-la jiddla ff I-haj grammat 
cally with the two preceding negations, ie. ld rafatha and Id fusiga, in that 
whereas lit mafatha and (4 fusiga are understood to be negations implying 
prohibitions, / haji is understood rather to be a statement of fact 


This difference is indicated in the reading of fa-lé 
ff -hajj, adopted by the Basran and Makkan readers, where a 


That the first owo elements 


ast of meaning is explicitly maintained. 


ud be considered probibitions was further bolstered in this view by 
h Whoever a 


m yarfuth) nor wrong action (lam yafsug), returns {from hay] as on the day 


vnly she 


§ hay of this House and neither commits lewdness 


the had 


re jiddl is no 


his mother gave birth to him’, w 


entioned precively 


because it no longer applied. 


tha jidala ft thay 


reading of fa-l ra 


However, th fustiga wa 


which grammatically-speaking suggests a similar prohibitive quality vo all 
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aders of Madina, Syria and 


was presumably the 


thn 


elements, was agreed upon by the 


and this ‘natural’ reading of the gramm: 
reason, for the view of Ibn “Umar, fbn ‘Abbiis and others who said that it 
referred in a general sense to people arguing while on Aaj rather than 
we already noted above how Malik opts for 


specifically about the Aaj). Wi 
ion of the words rafath and fusiy in the same verve 
ind with the word jidal 
as with the other two 


a restrictive interpreta 


despite his general tendency to go by the ‘wnaim, 


does the same, It would therefore seem again th 
words in the verse (and also the instance of sala = dua" mentioned above) 
n: to say that jid@l referred in general to any sort of 
» argument with 


this is a ‘fight’ soluti 
pimentation might be to suggest that having 


somebody was as serious an offence as having intercourse while in stntm, 


or at least that it was a specific, recompensable, offence for someone in 


thram, which was not the case, and therefore this meaning is not chosen. 
‘One thus finds that the interpretation of all three items in the verse, 
although backed up in each instance by sound arguments from the Que'an 
and/or hadith, seems to go against an ordinary, sraightforward under 


Sanding of the dra. When, however, we realise that each of these three 


interpretations is in fact firmly based on the known practices of Aaj, we can 


see that once again it is effectively a case of tafisr by ‘anal 
Ww fore, that although the aubdh almucsil material in 
the Mucayfa’ helps to give a general understanding of the relevant Quranic 


ust eonchade, ther 


passages and provides valuable pointers to the history of Bert the Islamic 
and preTstamic periods; i i'OF very limited significance from a legal point 
int Firely. proMider a Uitect source of tafst-of Quranic words and 
Incleed, given the existence of ‘amal, which itself answered all the 
ns of context and chronology that the ashe 
upon to answer, the conceptef-addb al-mwcil w 


phras 


quest cerial was later called 


that of nasth, almost 


tik 
for Malik as a technique for determining 


incele Fgh, and’ K was only 


later, with the development of nash and axddb al-nucil as textual sciences in 


their own right, that they were to assume the-Importance that they gained. 


The Umayyad contribution 


So far in the course of our investigations we have seen oumerous 
judge tributed to the Prophet, the first four caliphs, and other 
important Companions such as The "Um 


ents 


and ‘Aisha, We have also noted 


judgements deriving from the 


tivities of scholars among the 
Successors, particularly the ‘Seven Fugaha", One element that has not yet 


been discussed, however, is the contribution to the development of 
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Quranic law, i.e, law derived fromthe Qur'an, by the political rather than 
religi 
and governors. The picture the ua 


thorities of dé Umayyad period, that is, the Umayyad caliphs 


ta’ gives us is of these governors and 


caliphs quite naturally participating in the process of developing the details 


of the law from its base-in-& 


net suniiradongside-the- mare specialised 


activities of the fugahd"; they are in positions of authority and, as part of 
their task as upholders of justice and public order according to that law, are 
often called upon to give judgements fi casey brought to their attention. 


They are not, however, working in a Vacuum: when they themselves have 


knowledge we see them appealing to others with greater 


knowle th, hey are 


at other times, th onfident of their own 


and ts independently, Ip_many 
instances these judg are accepted by the fugahd", but there are-also. 
stances where, firstly, their judgements are rejected, and, secondly, where 
the caliphs are brought to order, as it were, by the fuyahd’ and called upon 


the areas under 
ir 
lopment of the 


ertain incorrect practices that have a 
i the 
pendent authority: with regard tothe dev 


details GP Ue Taw, they are neverthele subject to the yy 


jurisdiction. Th governory) have a | 


Liphs (an 


f° is the sense 


that they also accept and indeed have to rely on the authority ofthe 
for many of these details 

We should note firstly that, despite the unfavourable light in which the 
religious qualifications of the Umayyads have often been seen by later 


historians (both Muslim and non-Muslim), many of the Umayyad caliphs 


d in their time as men of learning,” Mu‘awiya, of course, was 


were resp 


« Companion (as well ax having had the particular merit of having been 


ane of the scribe he Prophet) and the Muvatta’ includes three 


adiths related directly on his arity” Both Marwan and 


Umar ibn ‘Abd al“Aztz are also cited as authorities for Prophetic hadiths in 
he Mu On one occasion Marwan is referred to ~ alongside Ibn 
‘Umar and ‘Abdallah ibn al-Zubayr as an ‘alm’ and, on another, by 
implication, as a man of wara’ (serupulousness’),"" As for “Umar ibn “Abd 
al-"A; pave already noted his high standing in the eyes of Malik,”* and 
he man's quality is reflected in the generally accepted judgement of the 
Muslim community on his justice, learning and piety, so much so that he is 


known as the fifth Rightly » be mace 
here of "Abd al-Malik ibn Mi 


Caliph” Mention should a 
win, who lived in Madina until the 
63 AH and 
the many references in the Mueagia 


expulsion of the Un offen referred (0 as 


‘ane of the fugaha’ of Madina,” Indeed, 


0 these and other caliphs keeping company with the ‘wamd' and/or 


referring to them for judgements, as well as to their own activities as the 
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promulgators of independent judgements, are ample witness to their 

interest in, and concern for, the application ofthe. share.” The fol 

examples"Mfistraie not only this interaction between the caliphs-and the 

fugaka’, but. also highlight the caliphal contribution wo. the continying 
‘ocexs of Qur'anic interpretation as problens arose in the practical 

application of the Qs 

andl 9 show caliphs and governors asking others for judgements; examples 


wing 


1» in the early Umayyad period. [Examples I=4, 6 


3-7 and 9 show them giving judgements; examples 8 and 10-12 show 


their judgements being corrected or rejected) 


1. The meaning of the word gar 


Malik records that during Mu"awiya’s reign a man named alAbwag 
divorced his wife but then died shortly afterwards just after his wife had 


begun: her third menstrual period after beginning her ‘ida Mu'awiya (who 


Shaybiint’s transmission had been asked to judge between 


according to a 


the wife and the sons on the question of inheritance) was not clear whether 


she had the right to inherit in such circumstances or not (Le. whether she 


Wits still his wife of not) and so wrote to Zayd ibn Thabit in Madina 10 ask 


him for his opinion on the matter, Zayd wrote back saying that once shi 


had begun her third menstrual period she was no longer connected to him 


him nor he from her. 


nor he to her, and so she would not inherit f 
This problem 


ose from an ambiguity in the phrase shaldvhats que’ in Q. 


2: 2268's wa-lmufallagdin yatarabbaya bi-anfrihans hate qurd’ (‘And 


divorced women should wait for three cou 


8’). Did the word gunt’ refer to 


nenistrual periods (hivad) or to the periods of purity (athdr) between menses, 


both of these meanings being int of view?” 


If it referred to the periods 


weceptable fram a linguistic y 


f bleeding, a divorced woman would still be 


considered married to her husband, and thus entided to inherit from him, 


until the 


d of her third menstrual period, but if it referred to the periods 


of purity her ‘ida would be aver at the end of the third period of purity, ix 
the beginning of the third menstrual period, at which point she would no 
longer be his wife and thus no longer entitled to inherit from him. This 
latter was the judgement that Zayd had given to Mu‘awiy 


In the chapter where this report occurs, Malik: ne 


that this latter 
judgement, as well as being that of Zayd, was also that of ‘Aisha and Ibn 
Umar among the Gompanions, of al-Qasim ibn Mubams 
‘Abdallah ibn ‘Umar, Aba Bakr ibn ‘Abd al-Rabrma 


Yasar among the older 


m ibn 


and Sulayman ibn 
id Thn Shihab among the yo 
Successors, and that it was the generally accepted position in Madina 
hi 


fuwa Lame ‘indandy; be also cites AbO Bakr ibn ‘Abd 
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observation that all the Madinan supahd” he had met agreed with ‘Aisha’s 


view that the word gard” in Q 2: 228 referred to periods of purity.” Such 


nsus, however, had not always been the case in Madina. Not only 
Malik only claim that this is al-amr ‘indand rather than al-amr al 

ndand, which thi ws for at least some difference of 

Opinion, but he records dissent from this albeit dominant view in the same 
chapter: certain (unspecified) people, he notes, had disagreed with ‘Aisha 
t her taking her niece Hafja into her house as soon ax Hafea had 

2 hird menstrual period after starting her “idda, clting as thelr 
authority the thaléthate gun" verse of Q 2: 228, to which ‘Aisha replied that 
hat was exactly her argument also, only the word guni’ (she uses the plural 


referred to p 


of purity” It is not stated who these people we 


who held the view that "Nisha denied, but the view that the ‘three gurl” 
referred rather to menstru ds was said to have been held by over ten 
>mpanions, including “Umar, ‘Alt and Ibn Mas'dd, and also, 

Madinan Successors, Sa'td ibn alkMusayyab, and it later 

of the Iraqis." Nevertheless, despite Sa°ld ibn al-Musayyab’s 

ry opinion (which would seem to limit the generality of Abo Bakr ibn 

Abd al-Rahmiin’s comment mentioned above), there would seem to have 
been a large measure of agreement in Madina by the turn of the century 
that the ‘three qund” referred to three periods of purity rather than three 


Malik himself, as so often in the Muw 


gives no clear explanation for 


the Madinan view beyond the fact that it is Madinan.‘amal (ustsbaaaid-amr 
nd). However, he does include a Prophetic fadah at the beginning of 

the same chapter which gives us a clue to the reasoning behind this ‘anal, 
namely, the Aadith referred to carlier about Ibn “Umar’s incorrect divoree 
had divorced his wife while she was menstruating and was told by the 
Prophet to take her back as his wife, wait until she became pure again 
next menstrual period, and then divorce her if he wished at the 

be f thar second period of purity, this being ‘the ‘ida at which 
manded that women be divorce This was see i 

clear statement that it was not correct for a man to divorce his wife while 
he was menstruating; rather, he should do se during a period of purity in 
which he has not had intercourse with her, (Indeed, divorce should 
preferably take place at the beginning ha period of purity, this being 
the judgement containe Ton “Umar's reading of fa-falliqihunna ti 


qubuli ‘iddatihinna, i.e. at the beginning of the time when their “idda may 
correctly begin, and not just at any acceptable time.) Since this showed 
hat the “idda should begin during a period of purity, the conclusion was 
that the menstrual periods themselves were not what was ‘counted’ (as in 
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QQ. 65: 1s woah bidda i count the “idda’) in order to determine 


when the ‘idda was over. Rather, it was the periods of purity that were 


were therefore taken to refer to three 
jon being given to the menstrual 


important, and the ‘th 


1 quid 


periods of purity, with no consider 
periods." ‘This judgement is further emphasised by a report at the end of 
had asked her 


the chapter to the effect that the wife of one of the An 
husband for a divorce and he had told her to let him know firstly when her 
period began and then when it finished, at which paint he divoreed her, 
after which Malik sums up the chapter by saying, “This is the best chat 1 
have heard about this." 

AL-Shafi'l) who agreed with Malik on the Madinap.view-adduces this 
samne-argument in-his Aidhal-Unm, but adds the linguistic argument that 
the original meaning of the 


gara'a way ‘to gather’, as in the expressions 


hue yoqrt Ima’ fi hawdihi (He is gathering water in his watering-trouy 
and Aude your | 


this rm 


im fi shidgiti (“He is gathering food in his jaw’), and that 
aning was much better suited to periods of purity, during which the 


blood ‘gathered’ in the womb, than to menstrual perinds, when the blood 


was released.” (Later scholars were to mention two other lin 


guments for this view, both of them of dubious merit. Firstly, it was said 


th 


plural of qar’ in the sense of twhr, while agra” was the plural of the wor 


the word gar’ had two plurals (like the word amy), and that gund’ was the 
1 in 
ht of ‘Aisha’s 
use of the plural agra’ to denote afhdr, Even more unconvincing was the 
if to al-Sarakhaf, al-Shafi't) that the 
ta’ marbita at the end of thaldthata in the phrase thaldthata 


the sense of haya." This, however, is unconvincing in th 


argument of some (including, accor 


indicates that 


the singular of the word guni’ is a masculine noun, and since fuhr is 


masculine and 


la ferninine it makes sense to consider the 


mean puhr rather tha 


havda, for this ignored the fact, as al-Sarakhst points 
‘out, that it is not the meaning that carries the gender but the individual 
word). 

The Lraqis!for their part had no objection per s¢ to the hadth mentioned 
above about Thn "Umar’s divorce with regard to the time whem-the 
should begin,” but they fave 


ed the idea that since the piirpose of the 


“idda Was to detect pregnancy and since it was HES 


forr that indicated 
abserice of pregnancy it was the menstrual periods tha Were Important 

This argument was backed up Gy Various hide SRE" Verserfrom the 
Qur'an, but, as al-Bajr points out, it really works both ways, since nobody 


denied the importance of the menstrual eye in cou 


ng the ‘id 


a, and the 


beginning of or of the absence of 
pregn More importantly, they felt that taking the word 


quri’ (o refer to menstrual periods allowed the word ‘three’ to be taken 


menstrual period was as good an indic 


y its Was its end. 
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literally: since a woman could be divorced at any time during a period of 


purity, it could be meaning af 


ee menstrual periods was not 


assumed and the woman was divorced towards the en od of 


rity, that the gun” in question would only amount to two and a bit rather 
than the speeified three; taking the meaning as being three menstrual 
riods, however, allowed a literal interpretation of the word ‘three’, (Ibn 


al’Arabi gives the counter hat a part of a thing is often counted 
as a whole, as in the example of Q 2: 19. ne haji is {during} known 
ronths! ~ which referred to Shawwal, Dha -Qa'da and only part of Dho 
Hijja)." Furthermore, in addition to these arguments, there were also 

¥ which th gor’ was unambiguously used in the sense of 
ne iol only went to show that both meanings were 
A vssible, which was already accepts 

This, then, was.an instance of where asnushiarak word with two equally 


vitably raised differences. What the sources suggest is 


hat this was a case where a mi 


ivergence of opinion arose during the 


time of the Companions which was then later systematised Int the ‘Iraqi 
wd Madinan! vi 
2. The inheritance of a grandfather 
Mu"awiya similarly wr Zayd about the inheritance rights of a 
Panditther alongside brothers and Zayd writes back to him saying that 
nething for which there is no Prophetic precedent but only the 


of the tater cabig ym yabun yagi FRE TE Tuma 
Umar ai van fatayni gablaka, lit. “the two caliphs before you 
ch andfather equal inheritor with one or two brothers and the 
ipient of a third, and never | J, in conjunetion with more 
han two.” (Th ion has been discussed on pp. 109-11 above 
3. “An us k n cases of homicide 
Inv two instances involving homicide, Mu’awiya, instead of being the one 
who ask me who is asked. Marwatl whe was governor of Madina 
ie va, wr Mu‘awiya firstly about a madman un) who 
was brought to him for having killed some and secondly about a 
unkard prought to him for a similar offence, With regard to the 
nadman 4 replies that retaliation (gijdy) should not be exacted 
but blood-money should be paid to the relati of the victim, As 


for the drunkard, howeve hould be killed in return for having killed, 


even if he was drunk at the time 
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The question here was about what constituted intentional, or deliberase) 
killing (md, i. murder) and what. constituted sinintentional, GF accidental 
killing (hdta"). The Qur'an prescribes retaliation (gijds) in cases of murder 
ion), whereas the judgement 


(although allowing blood-money as an oj 
for accidental killing is that blood-money should be paid and a kaffara (of 


freeing a slave or fasting for two consecutive months} be done, or simply 


that a Aaffira be done, depending on circumstances.!" In the above 


instance, the killing done by the madman was considered to come uncer 


the category.of Hhafa’, since he was not awaye of what he was doing and 


was HOt resporible for hiv ek of awarenés. The drunkar, on the other 


ot fully aware of wh 


hand, although perhaps he was doing, was, 


nevertheless, more a than a madman, and, furthermore, was 


responsible for having Wade himself’ drank, and_so his drunkenness (in 


itself, of course, forbidden) could not be considered a valid excuse: his 


action therefore came under the category of ‘amd, not thaja’, and so 


nd should, be exacted This basic distinction, and the 


retaliation could, 


ensuing judgements, were universally accepted by the fugahd 


In a later judgement related to the sate problem of how to define the 


dividing line between ‘amd and Ahafa’, “Abd al-Malik gave the waif of a man 


who had 


ied as the result of being beaten by a stick the right to exact 
Jiation with a stick." Malik comments 


The agreed-upon position about which there is no doubt here (al-amr 
al-mujtama' ‘alayhi Uadht ta Khtilifa fe-hi‘indand) is that if one man hits 
another with a stick or throws a stone at him or hits him deliberately 
(‘amdan) and the man dies as a result, that is “and and for it there is 


retaliation, Thus ‘and in our opinion (‘indand) [includes) when a ms 


deliberately goes (ya°mid) to another and hits him and the vie 


as a result, 


This constituted a point of differenee 
hand 


wen the Madinans on the one 


nd the Iraqis (and later al-Shafy) on the other, this latter group 


holding that this type of killing was in a third separate category = referred to 
as ibh al‘amd> which should not warrant the death penalty since such 


murder cohtained an element of doubt as to the original intention: sticks 
and the like were not normally. used for killing and did not normally result in 


death, and so a man causing death in such a way should be given the benefit 


of the doubt and be spared the death penalty, expecially since the general 
ply lve Judie inp cases of doubs 
dra W Isto bict-subuhad." "The Madinan pest 


seen, was that the action leading 10 the death was int 


Prophetic dictum on this point was ‘Do not 


in, though, as we have 


I, and therefore 
the consequences. snust.beseen.as.the.cesult of prior intention, Le. amd. 
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4. The indemnity (ag!) for molars 


Just as such details needed to be we 


d out with regard to homicide, so 


too were there iney blems that arose with regard to injuries. As 


micide, there was a petween ‘amd, for which there was 


as in Q.5: 45's al‘ayn ayn wwa-banfa bi-L-anfi wa-l-udhna bi-L-udhmi 


eye for an eye, a nose for a nose, an 


h for a tooth, and for wounds [there is} retaliation’ 
x.-for which, as with accidental killing, blood-money was to be 
paid (based, as we noted in the previous example, on the judgement in Q.4 
92). In his letter to ‘Ame ibn Hazm, the Prophet had mentioned (among 
ments) that the blood-money for a life (ie. the ‘full’ blood 


ya) was a hundred camels; for each finger, ten camels; and for a 


vint in particular was to become the subject 
onsiderable discussion during the Umayyad period, due to 


r back teeth (adrds, sing, dirs) should be considered 


esumably on the basis that the toss-of back tecth 


an the loss of fro 


eth, Miilik record report from 
alMusayyab that "Umar had judged the indemnity (‘agl) for a 
alse 


Harborne or & rib)!" but that Mu'dwiya hac 


one camel (as bh be the indemnity for a 


judged it to be five camels, to 


which Sa’ld adds the comment that ‘the diya thus comes to less 


rus) inv 


Umar 4 more (tazfi) in Mu'awiya’s. If it had been me I 


would have it two camels for every molar, in which case the diya 


would come ame as it is (fo-tilha diva smod’); and every muilah 


rewarded [for his ylihid} 


ght it is difficult to understand what is being said here, until we 


realise that th 1 the total number of teeth 


problem arises 
namely, twelve front teeth (incisors and canines) and twenty back tecth 
red for every tooth (ax in 


wing the overt (gdfir) meaning of the Prophet 


of the word ‘tooth’ in the phrase ‘and for a tooth, 


five cam ald result in a theoretical maximum of 160 camels for 


all the teeth in the mouth, this being well over the full blood-money, or diva 


nes a difference 
back teeth: front 
the 


) camels for all twelve teeth), while the back 


{100 camels. "Umar’s judgement, on the other hand, as 


teeth still bear the of five camels each, 


demnity 


directive of the Prophet (ie 


ceth are given a value camel each (Le. 20 camels for all twenty 


num of 80 came 


all the teeth in the 
that the 


iving a theoretical maxin 


thu 


mouth. This then is the meaning of Ibn al-Musayyab’s statem 
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diya comes to less in “Umar’s judgement (ie. 80 camels) and more in 
Mu'awiya’s (i.e. 160 camels) and why he himself said he would prefer it to 


a molar, since that would result in a theoretical 


be two camels fi 


maximum of 40 camels for all twenty back teeth, together with the 6 
camels for the front tecth (as in the Prophet's judgement), making a total of 


100 camels, i.e. the same amount as the full blood-money (such as was due 


not only for the loss of a life, but also, for example, for the loss of a nose, oF 


both lips, ete 
This consciousness of a potential difference between the inder 


value of front and back tecth is reflected in another report in the Mfu 
where Marwiin sends a man to Ibn "Abbiis to ask about precisely this point, 


and, on h hat Ibn ‘Abbas saicl it was five camels, sends the man back 


it 


to say, ‘Do you consider front teeth (madam al-fam) to be the same as 


molars’, to which Ibn ‘Abbiis replies, ‘If only you were to consider the 


fingers: the blood-money for [each of] them is the same’,!"” ie. ten c 


for each finger, regardless of its usefulness relative to the others, 


specifically mentioned in the directive of the Prophet to “Ame ibe H. 


[mentioned above. This was thus still « point of discussion during A 


time (ie, the middle of the first century). That it remained a matter 


uncer 


‘Umar ibn ‘Abd abAztz (governor of Madina under al-Walid and then 


ty throughout the first century is further indicated by the fact that 


yab's 


caliph from 99 1-101) is said to have been impressed by Ibn al-Mus 
judgement 


Ithough it is not stated whether he ever actually px 


it into 
practice).''' Nevertheless, by Malik’s time-the-me!-in- Madina had clearly 
become established in favour of the judgemental Mo"Awiya and Tbn 
he Prophet's directive, although we 
should note that, once again, Makik’s lack of claim of any consensus 


Abbiis, Le. a general interpretation 


jions even at his time. As 


suggests the continued existence of other og 
Malik says, stating nor only the Madinan. position, but also the 
behind it 


The position here (al-ame ‘indand) is that front teeth (mug 


molars and canines all have the same blk 


five camels’, and molars are teeth, and no teeth have any preference 


money, because the 


yphet, may Allah bless him and grant him peace, said, ‘for a tooth, 


This was also the position of Abo Hanifa and al-Shafi'l, and for the same 


Here, then, we would seem to 


other instance of where an ear 


uncertainty was ironed out in th sof consistency. and sumplicity, 


Whatever systematic Ginkiderations there may have been against a five- 
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| indemnity for every tooth in 1 


nouth, obviously in practical terms 
uch an eventuality was highly unlikely to occur, certainly less like 
+ of both hi which the full blood-r 


nt of five camels per tooth 


was seen in practice to be the most equitable 


5. 
Na’, o oath of abstinence from marital intercourse, was one of three types 
of prevalent in the Jahiliyya (the other two being gihdr and faldg, or 
ar arce).""* All of these were modified by the Qur'an: the form 
and var periods for ordinary divorce were specified, an obligatory 
was instituted in cases of zikdr, and a four month maximum for oaths 
f 4s stipulated. With regard to this latter, Q 2: 226-7 states: f-lladhina 
om tarabby ti ashhurin fain fara fain phafitrun 
hon WV amit I-taldga fa-inna lithe sanet un Those who make an 
ath of abstinence from their wives may wait for four months, If they 
return [to their wives), Allah is Forgiving and Merciful; if they decide to 


h is All-Hearing and All-Knowing 


re which remained the subject of 


1 nssion vut much of the Umayyad period. Malik cites a 
report from ‘Al that if'a man makes such an oath and the four 
nonth period pases without him ‘returning’ to his wife he should be asked 
hether he wishes to resume marital relations or to divorce, Th 
, which, says Malik, i neral jon in Madina ( 


tel | an Ibn “Umar,!® However, 
rt from Tbe Shihab that Said ibn al-Musayyab and 
ibn ‘Abd al-Rahmaan (two of the n Bi 


ha") held that once 


divorce, although 


it was considered a r revocable ). He also cites a 


according to thi 


h he adds that this was also the view of Tbn Shihab, 


ered the phrase fa-in iris (‘And if they return 


n during th 


month period or if they return 


s-month period is up? Aba Hanifa and the Iraqis preferred the 


whereas Malik and al-Shafi't held the latter view 


The way in which fain fd was interpreted 
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‘azamil L-falag was interpreted: those who held the first view said that the 
‘azimat al-taldg referred merely to the four months expiring without the 
hers held that it 


husband having decided to return to his wife, while the 
referred to his overt, verbal, expression of his desire to divorce rather than 
return to his wife afler the four months were up." 

also 


There wa difference as to the type of divorce that was said to 


result if divorce was decided. According to the Iraqi view the divorce was 


bain, i.e. without the husband having the automatic right to take his wife 


back while she was sul in her “ida (which he would have if it were a raj'f 


divorce): if he wanted to marry her again, he was merely one suitor among 


hers.'"* In other words, the four-month period was considered to be like 


the “idda of a raj'fdivoree, with the marriage fully dissolved when the period 
was up. This qipds was further supported by a variant reading from Iba 
Mas'ad of fe-in fi'u fi-hinna, ie, within the period and not after, and this 
reading, ax the reasoning goes, must have been based on 


As for Malik and those 
holding to his view, they held that ¢aléy, if chosen by the ma 


mething that 


Thn Mas'td actually he 


cd from the Prophet 
after the four 


ths, should, given the absence of any evidence to the contrary, be 


assumed to be the ‘normal’ form (aj!) of faldg, i.e, faldg nq'f, with an “ide 


and all the rights clue to the husband (and wife) du 


that ‘iddo," In other 


words, the disagreement here was, as s0 often, based on two conflicting 


analogies: the fe 


month period could be conside 


1 tantamount to an 
idda which, when over, left the couple completely divorced, or it could be 


simply the time allowed for a man to retract his 


ath (as suggested by the 


use of fi- in fi-lladhina yu'ina min nisé'ihim), with any subsequent divorce 


being treated as an ordinary divorce beginning at that time. Both were 


reasonable interpretations, given the ambiguity of fam fe and the 
differing opinions of the Companions and those after them, and both 


remained current even in M. 


Jina, where Marwan's judgement ane Ibn 
Shibib’s opinion against the “Madinan’ doctrine of the Muoefta’ would 


at least 


that there was some considerable flexibility on this p 


throughout the first century and that, as in the ease of the ‘th 


was possibly not until Malik’s time that what he describes a 


finally became the dominant view 


6, ‘Irrevocable’ divorce (al-batta 


The Qy 
any permanent bar between the couple but th: 


an mentions that divorce can take place twice without creating 


after the third time the 


man may not marry his former wife until she has married someone else 


and that second marriage has ended (either by divoree or by the death of 
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the husband). However, there was dispute as to what constituted ‘three 
ney: if a man expressly mentioned that he was divorcing his wife 
irrevocably (al-hatia), was that to be accepted as irrevocable, and thus 


equivalent to three divorces, or did it only count as one? Malik tells us that 


Marwan gave the judgement divorce counted as 


hree divorces and was thus irrevocable."®* He also records that “Umar ibn 


Abd al~“Aziz, on hearing Abin ibn “Uthmin (a 
al-Malik) had considered al 


wernor of Madina 


divorce 1 count as only one 


hat even if divorce were allowed a thousand 


t . rather than just three), the expression a/-batta would use up all 
se: th umes. In other words, al-b divoree irrevocable, like 
hree ordinary divorces. Malik, acknowledging differences of opinion on 
hi pin » time, adds his own comment that this is the best that 
he has heard on the matter 
In fact, although there was dispute on this point throughout the first 
ary and ban he references to Aban and “Umar ibn “Abd al-Aztz 
and Malik’s comment indicate}, the middle of the second century saw a 
hm al acceptance of the view endorsed by Marwan and 
Um m “Abd al-Azi Malik ) Hanifa and al-Shafi't for instance all 
agreed on that it was only # small minority (including, later, the 
practical application of the doctrine of the ‘irrevocability’ of af: batta 
ace is referred to in a repart involving al-Walid ibn ‘Abd al-Malik. 
When al-Walld was in Madina," he asked al-Qasim ibn Mubarmmad and 
Urwa about wher who divorees one of four wives irrevocably (al: 
may marry again him that he could do so immediately 
words (as al-Zurqdnl points out), it is only the woruan and not the man who 
has to observe an ‘idda emarrying: once the man has forgone his 
right to take back his former wife by irrevocably divorcing her, he only has 


Malik records Marwan’s judgement that a man who had given his wife the 


fivorce (i.¢, famlif) and whose wife had then expressed her wish to 


be divorced from him three times althou did not accept her second 


puncern ld be made to swear on oath that he had 


hoice of one divorce, not three, whereupon 
she would sti msidered his wife. In other words, she could not be 
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Malik notes that al-Qusim ibn Muhammad ‘used to like this judgement 
and consider it the best he had heard on the matter’, to which he adds his 
own cotnment that, as in the previous instance, this is the best that he also 
has heard on the matter.'™ This was also the view of Abo Hanifa and al 


8, although the contrary view, ie, that the 


Shafi’, showing how, ance 


woman's decision be upheld, is recorded from some earlier authorities, by 


the end of the second century there was eflectively complete agreement 


that divorce was the prerogative of the man and that in such cases it was 


the man’s intention that cour 


The rights due to a mabhiia divorcee 


of the al-datta situation ab hich there was 


Another point arising oF 


considerable discussion during the Umayyad period was that of the rights 


due to aan irrevocably divoreed woman (mabuita) during her “idda Q.65: | 


lays down that divorcees div 


ced in the ’ordinary’ way (Le. rafdivoree, in 


which the husband has the right to take back his wife and resume his 


marriage with her while she is 


abserving ber ‘idda) should neither leave 


nor be made to leave their houses before their ‘idda period is up unless they 


ty of a ‘clear abominat 


are g n’ (fthisha mubayyina).' Q jurther 


declares that divorcee 1 be given lodging in the marital home 


askinghunna min haythu sakantum) and that if they are pregnant they should 


reoeive maintenance until they give birth (wa-in Aunna wld 


Ln fa-angig 
‘alayhinna hati 

That Q 65: 
the reference at 
la‘alla Uther yu 


(divorce in particular was understood from 


the verse to Allah ‘causing something to happen’ 


reconciliation and the husband's conseque 


which would thus necessarily refer to rqj’f divorce, as well as the reference 
in Q.65: 2 to the options of retention or separation before the was up, 
which would again necessarily refer to r'Fdivorce, as in Q 2: 229." The 


reference in Q 65: 6, however, was not, as we shall see, considered quite so 
unambiguous 
Twas agreed by all the fugahd" that in cases of raf divorce the wife was 


owed both lodging (mind) and maintenance (n 


afaga) by her husband while 


she was still in her ‘ida: not only did Q.65: | say that she should re 


her marital home until her ‘idda was aver (and 65:6 that she should be 


given lodging, if this applied 


oreees), but lodging and 
maintenance were bath rights that were due to a wife from her husband 


during marriage and, uncil her ‘ 


was over, she was still his wife and so 


he was still responsible for her in that respect. What, however, was the 
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vorced woman? All marriage ties 


were now severed and, as a result, he no longer had the 


jon of taking 


uring her “idda, nor would either of them inherit fro 


the other if were tw die; but she J 10 observe an ‘ida 
before sh Was she, then, entitled to lod and/or 
main : er husband while she was still observing her 
Itw 1 (because of Q 65: 6) that pregnant divorcees ~ whether 
revocably or irrevocably ~ were entitled to both lodging and 

to what were the righ x her a mabtata divorcee who was not 
In the chay fed ‘What Has Come Down About the Maintenance 
Rigt { Divorces’, Malik relates a from Fatima bint Qay 
the eff 1, during the time of the Prophet, Pitima's husband, Aba 

\ Hafy, had divorced her irrevocably (al-batta) while he was away in 
Syria. H nt (wakff) had sent her some barley but she was displeased 
it . whereupon the agent said, “By Allah, we 

he Prophet and asked him about this and he confirmed that her former 
husban not owe her any maintenance The Prophet also told 
he bserve h in the house of Umun Shartk, but then, because of 
hen eople that Umum Shartk had coming to her house (she wa 
ren for he rosity, expecially towards those in need),!" he told 
her to move to the house of “Abdallih ibn Umm Maktim, who was blind, 


1 in whose house she would thus find more freedom. ‘The hadith then 
» mention the circumstances leading up to Fagima’s marriage to 
Usimna ibo Z. 
From. th the Madinans derived the judgement that an 
revocably divorced woman was not entitled to maintenance (nafaga 
uming, of course, that she was not pregnant): she was no longer the 
nan's wife, and so he wa longer rex her upkeep, 
ever, contrary to the overt indication hadith, which 
that the woman should observe he 
! Jods dnd), the Madinans held (be 6, as we shall 
Jr) first obligatory for him to provide lodging and secondly 
Precisely because of ntra-indica the Pitima bint Qay 
this remaine ntention well into the Umayyad period 


Malik records @ report, from both al-Qasim ibn Muhammad and 


Sulayman ibn Yasiis, thar Yabya ibn Sa‘id ibn al“A of the Sa’td 
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who was @ governor of Madina under Mu’dwiya) had irrevocably divoreed 


the daughter of ‘Abd al-Rabman ibn alHakam (Marwin's brother Bethke Wk te ee ce Bee ae ee 

whereupon ‘Abd al-Rahman had taken his daughter away from Yabya’s : d who are not pregnant: such a 
house sumably to his own). Qn hearing about this, ‘Aisha sent sag to lodeing maintenance (afd 
imeuege to Morir, who wes guicrnce of Mann at dein eliog nem i Hs heen Hrerocetby xed eho of 


to ‘fear Allah and return the woman to her house’. A 


cording to : 


Sulayman, Marwan said that his brother had been too forceful for him v s ee PES ts et“ SOS IO, fom 
do anything about it (ghalabent), while according to al-Qjsim, Marwan z , c 
» 1 have vocably divorced, they are [still 

said, ‘Haven't you heard about what happened to Paima bint Qays?’, t ; ce ork as such: they should nol 
which ‘Aisha replied, ‘It won't harm you if you don't mention the /adith pelea tis  Thely 74 The 
about Fitima’, to which Marwan responded, "If in your opinion that was Sy ay yea f id ben 
because of evil (in Ada bi-ki Isha), then the evil between these two ‘ cody obdicn Sinks tos gins te 
enough for you (fa-hasbuki ma bayna hidhayni min al-shary).”"™ In other words : ae caiatnance ond lacks Bon of wheabec 
Nisha is saying that Pasima’s case was an exception and that the ; a aot. Adah tas orly [mectcal 
judgement in Yabya’s case is not the same, while Marwan is saying that if ee Se eee Doe a ae ot 
tht menace ch to the exceptional di noni beeen the tv ted Seal Alas oak’ Woee Whey re soe : apa 
the discord between the couple in question is likewise exceptional : 

Aisha’s poation, then, was that divonce be nature of Fre daenns be. eae: adel ae ete 
their divorce, should remain in their former by ne until their : airy foown eis ack Bal” DE i 
‘dda was over, despite the second judgement of the Prophet in the Pagima . F Alba Attak fies! Bibci need accosd bie ose kel ts 
bint Qays hadith (whose authenticity she does not deny), Le. that she should ; SS Sf 
leave the marital home, and this, in conjunction with the first judge Fs : : I ie he 
the Prophet in the Fatima bint Qays hadith, i.e. that she was due no nafap : é r SS aa ee 
and the injunctions of, in particular, Q.65: 6, became the general Madi M ist Qe »plies specifically to raj'f divorcee 
view, As Malik records Tbn Shihab as saying: ‘An irrevocably divorced Q cificall od jes. Since Q.65: 6 refers tc 
woman should nat leave her house until she is free to remarry (ie. until ligation put then allows an exception in the 
her ‘idda is over), nor does she have a right to maintenance (nafaga) une ase of pregnan : woh ded with maintenance as well 
she is pregnant, in which case she has a right to maintenance until she give the imph hove referred to in the axkinuhuma command are not 
birth’, tis, says Malik, being the position in Madina (al-amr ‘indand),*” Ix ntided to maintenance. Since r'r divorcee natically have & 
also later became that of al-Shai’t E . iction 

This was not, however, the only view. Ab Hanifa (and the Kufan weer ant ag r ense if 
generally) held that a mabtita divorcee, like any of woreee, was entitied ken to refer U ’ rcee 
to both lodging and maintenance until her “idda was over, while a third nee Mal ment t 
view (held Later by Abmmad ibn Hanbal and Dawad al-Zahirt) was that to lodging b paintenance, The only problem here was that although 
mabtiia divorcees were owed neither | the Pr had not allowed maintenance to Fagin t Qays, he had 


Malik's n is given in detail in the 
Mudaowana: « nal case ed by “Nish mment to Marwan), and in 


mingly. ne h 1g cither, but this was explained ax an 


Allah's words “Lodge them (ashindhumna) where you live, a 


your means, and do n nem in order ter 


cireumstances’ (Q. 6: me women who have been ° Jsewh 
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The second group (the ‘Iraqis’, represented by Aba Hanifa) felt that 
there was no reason to posit a distinction between pregnant and non- 
pregnant mabtita divorcees in Q.65: 6: the command to maintain pregnant 
divorcees until they gave birth was not in contrast to the astinthunna 


command but merely emphasised the different “idda (already mentioned in 
Q.65: 4) that they had to observe 
s and pregnant divorcees receiving both lodging 


Furthermore, the judgements about rf 


divor ad maintenance 


were clear: so too then, by gird should mabtdta divorcees receive the same 
-Kha 


being recorded in the form of a variant 


b and 


Moreover, this judgernent had the backing of “Umar ibn 


Thn Mas'ad (the latter's view alse 
reading from him of wo-eskinthowe wa-anfigi ‘alayhinna in Q 65: 6 
at denying the validity, or at least 


However, accepting this judgement me 


ability, of the Fatima bint Qays hadth, and indeed this was what 


the ser 


the proponents of this view did, citing a statement attributed to “Umar that 
‘We do not abandon the Book of All 
Allah bless him and grant him peace, for the word of a wom: 


1 nor the sunna of our Prophet, may 


n who may be 


right and may be wrong (ld nadrf a-sadagat am kedhabaf) and who may have 


ed and may have forgotten’ 


The third group (represented later by the Hanbalis and the Zahirts)"™ 
full accepted the zahir of the Fajima bint Qays hadith. They, of course, did 


not deny the Qur'anie judgements, but, incorder YO make sense of the 
hadah, they had to restrict the Q 65: 6 reference to mf divorcees, thu 
allowing the judgements for mabnita divorcees to come entirely from the 
adit. 

‘What we thus have is three groups whose differences effectively centred 
around how to harmonise a hadith with the Qur'an Far the Frais, « 
general interpretation of the Qur'an was given preference, backed up by 


the opinions of certain Companions, and the relevance of the hadith was \ 


mninimnised. For the "pihini” group, the hadith was given importance at the 


Xpense of 4 general interpretation of the Qui 
however, both the hadith and the Qur'an w 
interpretational adjustene 
the two: Here” agai, thers; We have..whatielikely.to be a” Tate 


systematisation,.but..one that is firmly rooted ina Qur‘an. + sunne 


For the Madinans, 


e given due weight, but 


Were necessary to both 


in order to harmonise, 


9. Zakat on horses 


P, 


although there is very litle detail about it actually in 


ying the cakilt, like doing the prayer, is a elear Qur'anic obligation 


That 
cnkat was collected in the time of the Prophet 
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therefore have been some at least minimally o 


nised system for so 


loing, 
but also from the 
fact that the first war fought by Abo Bakr after the death of the Prophet 
was against the wibes whi 


would seem clear not only from reports to that effect, 


refused to pay ead when "Umar 


Abd Bakr about how be could fight Must 


stioned 


had said 


when the Prophe 


that the life and property of anyone who said ld ilaha illé lah were safe 
except where there was a right due on it hagqihi), Abo Bakr said, “By 
Allah, I will fight anyone who makes a separation (farraga) between the 
prayer any iat is a right due on wealth (hagg al-mdl). By Allah, if 
they were to refuse to give me even a hobbling-cord that they used to give 
to the Mes { Allah, may Allah bless him and grant him peace, I 
would fight them for it." ‘The sources further indicate that certam basic 
j nts, such as the three categories on which cakar is due, the 


minimum amount (nisdb) that is necessary before it ix duc, and the amount 


actually due from each category, had been decided in the time of the 


re were many oth ails that had to be worked out by 


One such detail concerned the gakit on livestock. There was agreement 


wt there being n camels, cattle, sheep and goats, but, despite a 
yphetie ctive that a Muslim does not have to pay cakat on ‘his horse’ 
P P 

ft farasthi sadaga),’” there was some disagreement on the details of 


rent durin 
port in the Mu 


wanted their gowern 


the first and early second centuries. Ac 
Umar ibn al-Khastab h 


ording to 


yo’, the Syrians in the time 
Aba “Ubayda ibe al 
but Abo "Ubayda had refused, as too had "Umar when 


sakat from their 


horses (and slave 
Abd "Ubayda referred the matter to him. However, the pe 


poke to Ak 


stistied an Ubayda again, who wrote to "Umar who 


this time told him to accept it from them if they so wished and then to 


distribute it amongst them again (meaning, Malik says, amongst their 


poor)! Another report refers to "Umar ibn “Abd al’Aztz informing Abo 


Bakr ibn ‘Amr ibn Hazm (a Madinan gdd/ during “Umar's governorship 
and, later, governor under both Sulaymén and “Umar) that he should not 


take zakdt 


the contrary oy 


n horses (or honey), thus indicating the continued existence of 


report 


of "Umar ibn “Abd al-Aziz writing to his governor in Damascus to po 


out that zaldt should only be taken from three categories, namely, crop 
Aarth), gold and silver (ayn) and livestock (mdvuya), the word mdshiya 
normally referring only to camels, cattle, shecp and goats and thus 


implicitly excluding horses from this last category 


The reason for this disag nt is not hard tw understand, From one 


point of view horses were livestock like any other, and, if allowed to breed, 
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would increase naturally like atry other: should they not, then, be subject to 
tit like any other? Indeed, we find Abo Hanifa holding the view that 
free-grazing (sd’ima) horses intended for breeding purposes should, like 
grazing livestock, be subject to zakdt, thus restricting, by gipd the 
However, the initial 


other fi 


‘unin of the Prophetic directive mentioned above. 
response of Abd "Ubayda and "Umar tw the request of the Syrians 
‘mentioned above suggests that the norm at the time was that cakdt was not 
taken from horses, of whatever type, “Umar’s eventual decision seemingly 
to the contrary being understood either as a concession in this particular 
instance to the opinion that free-grazing horses should be treated like arty 
dered more likely by later 


other free-grazing livestock, or (as is con 
commentators) as a kind of ‘official’ distribution of what was considered 
only voluntary sadaga rather than actual zaXat, which thus satisfied both the 
f the shart‘a.'* Indeed, despite the continued 


people and the dis 


ibeit artentuated form, until at 
cakat on 
based not only on the ‘wndm of the Prophetic directive mentioned 


existence of the contrary opinion, in an 
least as late as Abo Hanifa’s time, the view that there was 


above but also, and more importantly, on what was seen to be the original 
adina, eventually won out, so that by the second 


Prophetic practice in M 
half of the second century there was effectively complete agreement on th 
issue, with even Aba Yasuf and al-Shaybant rejecting Abo Hanifa’s opinion 


and holding t the majority view 


This, then, was a judgement based on the P 


deliberate refraining from doing something). In this context we may note in 


passing a related and even clearer instance of a judgement based on the 
Prophet's tart, this being the Madinan judgement that there is no cal on 


fresh fruit and vegetables. As Malik says: “The sme about which there is 


no disagreement among us, and that which I have heard from the peaple 
of knowledge, is that there is nc ny sort of fruit ( fauesthih), 

bles (bugal)."® Al-Shafit agreed with the Madinan 
judgement on this matter, namely, that gakdt was limited to those crops that 
ic foodstufly and could be dried and stored (al-mugtd? al-muddathar), 
although for the seemingly similar but in fact very different reason that 
bur Aba 
Hanifa disagreed, preferring a more general interpretation the Prophetic 
directive to take a tenth from ‘what is watered! by Wie xky*and a twentieth 
from what needs to be irrigated and thu 


at on 


fodder (jadb) or vege 


there was no ‘swina’, Le. hadith, about anything other than these,"* 


nsidering sald to be obligatory 
on all crops (except for grass, firewood and fodder, which were excepted by 


ima’)," 
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10. The prohibition against riba 


ment in the 


Riba, like zakat, was another situation where the general jud 
Qur'an wa 


ar but the prec 


ls problematic. The m 


in prohibition 


against nib comes in Q 2: 278-9 where we read that those who practise 


rid should be aware 


that they have engaged in ‘a war with Allah and His 


Messenger’, from which the ‘wamd’ derived the judgement that who 
‘engage in rib and refuse to repent are, if they have a power-base (‘asker wea 
hava), to be f ¥ a) in the same way that AbO 
Bakr fought th ho refused Riba and its definition was 

Malik overtly links the prohibition against rik with the relevant 
Que'anic 

ansacti ay be 
is difficult to annul 
but rbd in a transaction automatically annuls it, Neither a litle nor a 
lot of it is allowed, nor is the same leeway with regard to it ai 
re is for other types of transaction, because Allah, the Blessed and 

Exalted, says in Hi And if you repent, you may have your 

spital back, without either wronging or being wronged 
However, the details of this prohibition were far from clear, and we 
already noted "Umar’s wish that the Prophet had given more details al 
riba before he died.! One dispute on ribd that arose during ‘Umar’s time 
although in this instance "Umar was certain about the judgement) is that 
recorded by Malik in the chapter ‘Selling Gold for Silver in Unminted ot 
Minted Form’ where we are told that Mu'awiya (who was presumably 
governor of Syria at the time) once sold a drinking-vewsel (sigdya)'"” of gold 
of silver for more than its own weight of the same substance and, on 
hearing about this, Abo !-Darda’ told him that he had heard the Prophet 
forbid such transactions unless only the same amount (ie. weight) of gold or 
silver was involved. Mu’awiya said that he could not sce any harm in it, to 
which Aba -Darda’ replied, ‘Who will excuse me with regard to Mu'awiya 
man yo dhirunt min Mul doeiya)? 1 tell him what the Messenger of Allah, may 
Allah bless him and grant him peace, has said and he tells me what his own 
opinion ix, I will not live in the same land as you! Aba “Dard” then went 


("Umar and mentioned this to him, whereupon "Umar wrote to Mu'dwiya 


telling him that the Prophet had indeed forbidden such transactions and 
that he could only exchange such items for their own kind and weight." 

This, then, was again a question of whether a general prohibition (in 
his case, of the Prophet, although based on the general prohbition of the 


149 


MALIK'S USE OF THE QURYAN IN THE MUWATTA’ 


Jd oe restricted byegtias: 


situation was an exception to the 


Qur'an) should be interpreted. generally: or-¢ 
Mu’Awiya presumably felt that the 


worked gold or silver not being the same as unworked 


whereas Aba |-Dardi’ (and “Umar that it came under the 


P 


rejected by all the fugahd 


Mu'awiya 


who derived from the 


jud in fact 


ohibited by the ment was 


Prophet 
Prophet's directives the 


that, where mba substances were no unequal 


principle 


transactions between the substance Thus a fee 


could be charged for decorating gold, ete, but it would have to be paid in 


ome other substance; what was used as money, ie. as a means of 
exchange to expres had to remain standard and could not be given 
one value at one time and then another at another, which is what rib 


effectively entaile 


Malik mentions another instance involying rif that_even 
illustrates the interplay between the fugahd’ and the political author 
He relates that during the time of Marwiin (ke. when he was ge f 


Madina under Mu’dwiya) chit had been issued for the fe 


Jar (a port on the Red Sea coast not far from Madina) and these receipt 
had then been sold and re-sald before possession hac been taken of the 
food in question. On learning about this, Zayd ibn Thabit and another 
unspecified) Companion went to Marwan and said to him, ‘Are you 
making riba haldl, Marwin?’, to which Marwan replied, ‘I seek refuge in 


Allah! How is that? ‘The two of them then explained that people had been 
selling their chits and that these were then being re-sold befiare the 
purchasers had actually taken possession of the food they had bought 
Marwan therefore sent out officials (haras) to t up these receipts and 
return them to their rightful owner 

Malik includes this report in the same chapter as various h about 
not selling food before taking possession of it, and this ix-clearty the 
import of its inclusion here, However, in the Uthye he explains thai 


not yet taken 


posession of if it has been acquired by way of a 


i or stipend 


ati mich as the rather th the result « 


exchange for some services, since the prohibition of the Prop! 


Was against re-sell after 


having bought it and © taking 
possession of it 


Tha: 


people 


rather than against selling it after having acquired it as a 


gift in the case of the Marwan episode related above, it was not the 


session © ocd, but rather the re 


these re 


had not uiken physical pe 
eipts by other 
hey had bought 


before these others had taken possession of the 


DERATIONS 


her nce of the outright rejection aliphal judgement by the 
t © have already noted where Yazid ibn ‘Abd al 
k gave a judgement that of any smn whose master ha 
dt ame as that of a free woman, and how this wa 
gor ected Muhammad with the word 
Allah says ir Those among you who die and leave 
, 1 hough there were 0 
2. The penalty for gadh 

. . 1 judgemen 

r Uma in £Q 244 D 
. ty lashes for a ler ardiess of whether they 
. W uld bear in mind that the penalty for 
£Q%4 and so it could be argued 
let th nt be commensurate with the 
ith the half hment specified in Q 4: 25 for slave-girls guilt 
, re for them is half 

——— 

ah amples (and are ma 1 w how the caliphs and 
origins in the Qur'an anc However, although their 
va adman kil smeone and on molar une 
mnity as front teeth Abd al-Malik’s judgement on someone 
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killing someone with a stick) and even praised by the Madinan ‘ulamd” (e.g 
Marwan's judgement on amit), there were other occasions when they were 


either considered the weaker of wo or mi 


re opinions (e.g Marwiin’s 


decision on sa’) or even rejected (e.g Mu'awiya’s judgement on selling a 


gold item for more than its weight in gold, of, in a less categoric fiashi 
Umar ibn ‘Abd al’Aziz's pe 
and Yazid's judgement on the ‘idda of umm walads wh 

It was Schacht 


end of the first century AH fr 


y of eighty lashes for a slave guilty of gadhf 


thesis that Islamic legal thought started at around the 


istrative and popular 


radually systemat 


practice’ and that this was U 


4 and put int 


form of 


second and early third centuries in their aseription primarily 10 the Prophet 


Schacht felt it 


necessary to ‘discard the opinion, often expressed as part of a prion ideas on 
Medinese were 
stricter, more deeply inspired by the religious spirit of Islar 


the Ur 


the origins of Muhammadan jurisprudence, that the 


uncompromisingly opposed to the worldly spirit aiyads than the 


Iraqians’, as he also felt it necessary to reject ‘the historical fiction of early 
Abbasid times which made the Umaiyads convenient scapegoats 
Working on a somewhat similar basis of debunking the traditional 


debunking of the Umayyads, Crone and Hinds 


nk God's Caliph 


claim that not only all political but also all us authority was 


concentrated in the caliphate at that time ~ at least conceptually if not in 


wetuality ~ and that it was the caliph who was initially charged with the 


definition of Islamic law rather than the scholars, who them sought to 


undermine this authority by introducing the idea of sana as meaning sunna 


of the Prophet and only the Prophet and of which they; as scholars, were 
the sole rightful interpreters 


What the above example 


arly is that for Malik and the 
Madinans the contribution of the Umayyad-caliphs and governors was 


néver-in_doubt_and was part and parcel of the whole process of the 


develope : 


af the law. Indeed, that there shoukl Have Been a s 


caliphal contribution 10 the development of Islamic Law 


expected,-given the principle of ¢ 


Pree oe a 


e-picture th 


Miawa{a’ gives.us is that not only was this the case, but that it was positively 


aceepled as such by the traditionalscholirs of Madina. However, the same 


picture alsg shows us this devel 
point.of Quy 


we accept this picture as true, then the thesis of Sch 


mly rooted in an initial starting 
and suana (by which is me 


he Prophet). If 
Grone, Hinds « 
Hind’s phrase 


that it was ‘Umayy 


practice’ (or ‘caliphal sunna’ in € 


that came first and Prophetic sunna later would seem an over-reaction on 
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anti-Umayyad) stance of later scholars 


above, or her way, to the ‘classical’, Le. post-Shafi'l 


ich the 
Muslims, wherea: 


f al-Shati { his inclination or under his influence, and 


tainly nor that of the wad Madinan scholars whom Malik 
resents, By way of conclusion to this study, it is to a consideration of the 
£ Que'an and sn Idamic law in the time of Malik, ie. the 


PART THREE 


Implications 


CHAPTER EIGHT 


Qur’an and Sunna 


IMPLICATIONS 


the end of the book, although much of this, too, has Que‘anic antecedents 


over two-thirds’ can be shown to have direct Qur'anic antecedents, whi 


n be shown to relate back indirectly to some 


all the remaining sections ¢ 
aber 


latter third, for instance, there ai 


Quranic antecedent. In 


© not mentioned directly in 


of sections that deal with types of prayer that 


the Qur'an, such as the "id prayer, the celipse prayer and the prayer for 


rain,’ but all of these are subsumed under the general Qur'anic injunetic 


to ‘do the prayer’.* Similarly, although the various sections on business 


transactions include very little direct reference Qur'an, th 
overriding concern ~ as is evident from the voe is to avoid 
transactions that involve either ribd (usury ar (uncertainty), both of 


which are prohibited by the Qur'an.’ In other words, the 


Qur’anic. Even such sections as those dealing with the ‘aga sacr 


tal 


or the oath of gasdma, which reflect pre-Islamic rather than Qur'anic 


norms, are eflectively treated as extensions of the Qur'snic inju 


sacrifices, setting free slaves and blood-money respectively, as is shown by 


ics in the Mua 


their juxtaposition with these hater t 


The importance of the Qur“anic contribution to Islamic law has been 


doubted by certain Western scholars, Schacht in particular holds that the 


Qur'an is ‘essentially ethical” and only ‘incidep 


lly legal’ and denies that 


the Qur'an had any major importance in 


carhest development of 


Iilamic Law, In his view 


Muhammadan law did not derive directly from 


the Kai 


out of popular and administrative practice 


in but 


developed snder the 


Umuiyads, and this practice often diverged from the intentions and 


even the explicit wording of the Koran, It is true that a 1 of 


Jegal rules, particularly in family law and inheritance, not to mention 
ased on the Ke 


{we] will show that apart from the most elementary rules, norms 


cult and ritual, were an from the beginning But 


derived from the Koran were introduced into Muhammadan. law 


almost invariably at a secondary stage. This applies not only to those 
detail by the Koranic 


ssentially ethical and 


branches of law which are not covered it 
legislation - if we may use this term of the 


nly inciclentally legal body of maxims 


tained in the Koran ~ but 


farnily law, the law of inheritance, and even cult and ritual 


Since in his view the Qur’anie element was introduced 


h he presumably means in the post-Umayy 


4 secondary 
d at the 


ves the subject a secondary place in his book 


A peri 


earliest) he according 


devoting no more than four pages to it in bis Origins, Grane effectively taki 


the same posite 
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Most trines are validated by a tradition. There are of course 
are based on the Qur'an and others which rest on 
mere preference (istihsan) and other modes of 


wines within 


ons, Mi 


of course Schacht's studies on early hadith 


ater date than claimed and then back-projected into the mouths of earlier 
and earlier authorities to give weight to the arguments of the fabricators 
thar led him to doubt the importance of the Qur'an as a source of law in 
the « iod: if the hs speaking about the Qur'an were later 
fab hen so too must the discussions giving rise to them have been 
Schacht's ns, however, have been questioned by a number of 
bolars, notably Goitein, Cor and Powers. Goitein felt that, from all 
1¢ evidence available, it was ‘abundantly clear’ that many legal questions 


« have been brougt Muharmmad and decided by him 
ni panded sormewh position, saying that 
Qur'an itself pe hich must have been 
nmed corn | Muslim community, and with which the 
Prophet himself, i of supreme political and legal authority in 
Medina ave been forced to deal. When, therefore, the thesis 
Schacht sti level » the extent of holding that 
he ¢ of legal tra ries us back to about the year 
AH. 10 A.D. 719) only when the authenticity of 
practic alleged ruling of the Prophet ix denied, a void is 
1 ather created, in the picture of the development of law 
n Muslim society. From a practical standpoint, and taking the 
stendant historical circumstances into account, the notion of wuch a 
acuum is difficult to accep 
Powers accepts this basic standpoint, adding his own view tha 
who wants to ! origins of Islamic positive law 


negin with the Qur'an 


inheritance, or ritual, Muslims living in the generations following 
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Muhammad's death prayed on a daily basis, divorced, and divided 
up property, and it stands to reason, on @ prion grounds, that the 
Qur'anic legislation on these matters would have provided them with 


We should add that it is not only the Qur'anic legislation that would have 


provided them with guidance, but also the sana, which, as we shall see, did 
not have quite the meaning that either the Schachtians or the traditional, 


post'Sh ume it to have 


i's, Muslim scholars 


This minimising of the Qur'anic clement in Islamic law seems based on 


the assumption that religian is essentially a matter of morals and ethics and 


ur’an, as a religious text, is by definition, as we saw 


that therefore the 
with Schacht's judgen 


4 only 


and ethical in nature ai 


incidentally legal, Thus Goulson, although allowing greater scope for the 


echoing Schacht when he says that not only is the legislation of the Qur'an 


Quran in early Islamic law than does Schacht, is nevertheless me 


1 by 


antly ethical in quality’, but also that its quantity “is not gr 


any standards’,"* There are, he says, only some six hundred verses (out of a 


total 6236 verses in most modern editions) that deal with legal topies, and 


‘the vast majority of these are concerned with the religious duties and ritual 
practices of prayer, fasting and pilgrimage’, with ‘no more than 
approximately cighty verses [dealing] with legal topics in the strict sense 


of the word 


However, these figures, as Goitein has pointed out, are misleading and 


do not represent the true proportion of the legal matter in the Qur'an 


two reasons, Firstly, the legal verse bly longer than 


other types of verse (Q 2: 282, the aya dyana ~ which takes up at least 


a full page in most editions ~ being a particularly clear example). Secondly 
although the Qur"un contains frequent repetitions, the legal verses are very 
rarely repeated and, when they are, there is usually some difference in 


content, In fact, says Geitein, 
Ifone condenses its subject m: 


Iter to its mere content, under the five 


main headings of preaching, polemics, stories, allusions to the 


Prophet's life, and. legisla 


‘one will reach the conclusion that 


proportionately the Qur'in doex not contain less legal mate 


than 


the Pentateuch, the Torah, which is known in world literanare 


"The Law 


We should also note that this five-way division of content is usually reduced 


urces to the three-way one of beliefs (tauhid, “agd id) 


judgements (ahkiom) and stories (gisay, abkbar, thus givi 
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importance to the legal element," although at the same time we should 


bear in mind that its importance is not of course dependent on the 


wtion of space devoted to it 


The importance of the Qur'an in the Muwafta’ 


Wansbroug 


yes that Malik relies very litde on the Qur'an as a source 
{ judgements in the Muvatta’, noting how, for instance, in the whole 
ection on jikdd he cites the Quran on only four occasions (involviny 
Frc 


he concludes that the Quranic passages cited are little more than a 
sperfhuc lishment’, that *[no] serious appeal [is] made to the text 
ipture’, and that ‘the role of scripture as witness t correct procedure 


was indeed minimal 


Such numerically-based assessments, are, as with the question of the 


of the Que’ar ed above, highly misleading, The 


ly that not only is a large amount of the 


Jevoted entirely to discussions of details mentioned in the Qur'an, 


{ judgements in the book the Qur'an is everywhere 


where taken for granted. The very fact that jitdd (lo use 


in the Qur'an: the whole question o! Js, for 


hich takes up o 


the division of spo 


a third of the section in qu 


and, indeed, for the rest of the Muwata 


d by the Qur'anie verve 


where, as we have mentioned, there is hardly a section that does not have 


some obvious Qur'anie antecedent 
The sunna 
We have seen how the importance that Malik attached to the Qur'an ix 


P of it in the Muwatta 


also clear that he attached equal impe 


wvidenst_ from his 4 point of reference 


whether explicit or unplicd nee 


to the sua. As he says, when speaking about objections to the Madinan 
the test 


nfiff although the Qur'an specifies that there should be two witnesses: 


ny of only one witness along with the oath of 


aractice of accept 


There are people who say that an oath with a single witness is not 


nt the words of Allah, dhe Blessed and 
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and His word is the truth ~ ‘And have two of your menfolk 


re not fwo men, 


Exalted 


bear witness, a, if there hen one man and two 


c satisfied with as 


women, from among those whom ye 


and saying thar if someone ds 


witnesses’ es not produce a man 


and two women [L.e. as witnesses, ifhe does not have two men] he is 
an oath along with 


entitled t nothing and cannot be allowed to t 


only one witness 


Part of the argument against people who say this is to ask them 


what their opinion would be if a man were to claim some property 
mal) from another man [ie. without there being any witnesses]? 
Would not the one 
that the cla 


gainst whom the claim is made [either] swear 


is false, in which case the claim would be dropped, or 


so, in which case the claimant would be asked to swear 


refuse to 


an oath that his claim is true, and thus establish his claim against 


1 ax valid? This is something about which there is no 


Why then do people 


disagreement among anybody, anywhere 


accept this, and where in the Book of Allah does it occur? If people 


accept this, then let them accept an oath with one witness, even 


though it is not in the Book of Allah, the Mighty and Glorious, and 


that what has been established as sauna (md mag min al-sunnd) is 


enough. However, so je Tike to know what the correct 


view is and where the proof lies, and in what we have said is a 


sufficient clarification of what is unclear in this matter, God willing ** 


ik's argument clearly shows his respect figy-and certainty-about, the 


fan (and Wis word is the truth 


but.equally clearly shows. his 


conviction that not every judgement need necessarily. derive fromthe 


Que'an and 


exceptions to general Qur'anic rules are valid. People 
accept, he says, the procedure for determining ownership when there are 
» witnesses available even though this is not mentioned in the Qur'an; so 


too should they accept an oath with only one witness, even though it is not 


in the Qur'an, since it is the suina, and ‘what has been established as sana 


is enough’. Thus the summa and it is the sume of the Prophet that s meant, 


ai Wimade clear by the attribution of this judgement to him 


the 
beginning of the chapter ~ is in effect the ultimate authority, or perhaps we 
1 — Malik 


nor is the Qur'anic judgement rejected ~ it is 


should sty the ultimate explication. "The Qur'an i not deni 
deseribes it as ‘the truth’ 

cepted for instance that two witnesses are always necessary in. matters 
but as far as property is 


pted because it is the mwina, 


involving marriage, divorce, manumission, ete® 


concerned this exception to the Qur'an is 


arid ‘what has been established as muna is enough’ 
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There is thus an interplay between Qur'an and 
Q 
nature of this message and its revel 


a. The sun 


ais, as it 


were, the ivi 


nbodinient of t message, Tadeed, 


iven the 


ion over a period of twenty-three 


ive of it without the conce 


years, it is impossible | tant creati 


2 sunna as the commands wer 


Many of the fundamental obligat f the Qur'an, such as doing the 


bly have 


wild not p 11 put 
in ce unlex there were some practical demonstration of how to do 
, ne obvious model for this was of course that of the one who first 
p aligations imo practice, i« ophet. The Quran could not 
therefore, be divorced from its initial context, ic. the life of the Prophet 
and, although its supremacy as a text remained beyond question, it was 


ays seen in the light af 
Prophet. ‘This is evid 


first practical expression, namely, the suma of 


not only from the a 


nstance, in "Umar's report about the stoning-verse where the point is that 
hether or not people are prepared to give weight to a judgement which is 


longer in the Qur'an, it is nevertheless the sunna. 


arly, in respe 


a question about the travelling prayer” not being found in the Qur'an 


Ibn 
he Noble and Majestic, sent us 


mmad, may Allah bles him and grant him peace 


hereas the fear prayer and the ordinary prayer are mentioned in i 
ays: "My nephew! Al 


M 
nothing, We simply do as we saw him doing 

The nature of this interplay betw 
expression in the ‘Utbiyva, where Malik say 


and we knew 


Qur'an and inna is given ¢ 
All of the b 

Allah, whereas the prayer and cadat are not given any explanation (tafit) 

the Messenger of Al 


in the Be 


pay Allah bless him and grant him peace, clarified 


hem (bayyana dhalik Thus the Prophet's swords and. actions are 


under Malik to clarify the general expression 


the Quran which 
ct upon. Nor 


any exception to this 


would, as we have noted, have oth 


wise becn impossible to 


the fay, in one sense (despite Malik’s comment, 


le, since it is no mare pos put into practice the Quranic directive 


without furd 


nm than it 


0 put into practice the 


tives about the prayer or cakdt Thi 


* the reason why Ibn Rushd (al 


Jadd), in his commentary an this report ts that it should not be ken 


at face value but should be un 
the B 
explanation in the Book of Allah, but the Messenger of Allah clarified 
them,” Despite Ibn R 
Malik’s statement, however, it 


stood rather to mean: ‘All of the haji is in 


{ Allah, and the prayer and kd, None of them are given any 


nds misgivings about the normal interpretation of 


is given far more derailed treatment in the Qur'an than cither the 


prayer or gaat and it must be this that Malik meant 
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For Malik_-then,the Prophet is clearly « source of ‘extra-Qur'anic’ 


judgement but this ‘extra-Qur'anic’ element is considered to be within the 
general principles outlined by the Qur'an rather than a separate source 


‘The continuity of the sunna 


Malik frequently deseribes the general practice-in-Madina using. sunna 
Cerra wuchr as Wada al-sunna ("The summa has been established’) and al-sunna 
‘indand ("The sunna here’), and it is clear from both his letter to al-Taiyth 
ibn’ Sid? and his discussions with Abo Yosuf about Madinan ‘amad"* that 
Malik considered the swana as practiced by the Madinans to have a 
fontinuous link back to the time of its instinator, the Prophet, as an 


inheritance passed on from one generation to the next. We have also noted 
this link in the distinction investigated by Abd-Allah between Malik’s stoma 
ly refer 0 

their direct origin in the sunna, or practice, of the Prophet, rather than the 
‘amal of later times,” thus presupposing not only the existence of a “suna of 
the Prophet’ for M 
ity of that suma up to his own time 


ruity is particularly evident in Malik’s use of terms 


and ame terms: the sunna terms invar practices seen as having 


he 


ik and his Madinan contemporaries but ab 


conti 


This ides of con 
involving the word maga, such as magat ai-swwa or al-madt min af-runna ("The 


established swina’), which, as Bra ate a 


continuous practice instituted in the past and still operative in the present 


ther than merely the idea of a past practice, as Schacht suggested." It is 
‘even more evident in Malik’s use of terms such as dhdlika Uadht lam yaral 
‘alayhi abl al-ilm bi-baladind (“Whis is what the people of knowledge in our 


city have always held to’) and Addha L-ame alladht lam yazal “alayhi ahl al-'ilm 


toh 
Madinan ‘uland’. ‘That thi 


nd ("This is the position that the people of knowledge have always held 


which clearly indicate a continuity of opinion among the 


cont was traced back to the Pr 


phet is 
above about thydr by 


also openly stated, such as in the instance mention 
an enemy,” or in Malik’s discussions with AbQ YOsuf about Madinan 


‘wmal,” ox in the report where he records that there has never been either 


an adhan or an igdma for either of the “i prayers “fron the time of the 
Prophet ... up until today.” 

Sometimes it is evident that-it-ismot_merely the ‘ulamd’ who have 
preserved such swinas but, rather, the whole cowimunity’of the Muslims. 


Thus, for example 


Malik says that wna is a coma” an theradds that he 
docs not know of ‘anyone among the Muslims’ who says that it is 
permissible not to do it.!” In a similar vein, he mentions a report where Iba 
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Umar is asked whether the witr prayer is obligatory 
replies, “The Prophet, may Allah bless him and grant him peace, did witr, 
and the Muslims have always) done it 

c 


ib), to which he 


ne of the best examples in the Muajta’ of this idea is where Malik 


a that it is not permissible for someone to 


peaking 


introduce any 1 » his 7tkaf which would change the basic 


says, is an act of worship like the prayer 


aher such acts, whether obligatory (fara) or 


voluntary (ndfila). Once someone has begun doing any of them he should 


do them accordi 


thas been estal 


hed as saaina (bi-md maga min a 
ma) and not introduce anything into them that has not been part of the 
practice of the Muslims (m 


fa ‘alayti -Muslimitn). The Prophet, he says, 


did fakef, and from time the Muslims have known what the sunna of 
These example that there was, in a sense, a ‘sunna of the 
Muaslims’, and, indeed, we find wilt expression explicitly used by. Malik in 
the Mucoatia Tnrthe sectionon gindd, Malik says that it is ‘the established 
una of the Muslims’ (md madd min sunnat al-Muslimm) that someone 
iding money in « ginéd contract may pot stipulate any guaranteed or 


portional one. Shortly afterwards he says that it 

‘or to make a girdd contract with someone and 
ipulate that the man must buy only palms or animaly so that he can keep 
them for a time and thus gain benefit from the date crop or the offspring of 


af the 


because “it is not part of the sunaa of the Muslims as regards 4 


inal goods. "This is s« 


Muslim gird) unless he buys the goods and then sells the 
other g 
A further exar 


lc of “the people’ being the authority for a pr 


ron sharecropping (mu 


The normal position in 


Madina wa n land (bayd¢) could be hired our but not 
harecropped, and that land with a fixed crop on it, such as palms or 
vines, could be sharecropped but not hired out, Malik makes an exeeption. 
however, to this general rule, saying thar it is part of the practice of the 
people a that where open land forms owo-thirds or more of an 
area where there are also fixed crops it is permissible to hire it out but not 
to sharecrop it, and that where a fixed crop covers two-thirds or more of 
the land it is permissible to sharecrop it but not to hire it out, just asa 
Qur'an or a sword embellished with gold that amounts to less than a third 


of the object may be sald for gold 
q 


he says, have always been considered permissible by 


of the total vah is, even though, 


aid may not normally be exchanged for each other 


unequal amounts ¢ 


Such transac 


165 


IMPLICATIONS 


people (lam tazal hédhiki I-baya’ jW'iza yatabaya'uhd {nds wa-yabisiinahs) and 


nothing has come down to suggest any specific limit beyond which such 
ch 


subsidiary elements are allowed in these transactions, and that “subsidiary 


contraets become handm. Rather, people have always accepted that 


is defined as what amounts to a third 
We should, however, point out that although this parti 


© practice is 
given the authority of ‘the people’, it would of course, like the other 
examples mentioned above, have had the sanction of the ‘slamd” behind it 


ice, and doing so 


This is implicit in that Malik is mentioning the pra 
favourably, and is thus sanctioning i with his own authority, but elsewhere 
it is stated overtly. Thus, referring to the acceptability of paying in advance 
for animals to be delivered at a later date (as long as the date is freed, the 
id in full), Malik says, “This 


ole which is aceepted by ther 


animal cle: 


ly described and the amount p 


has continued to be the practice of the pe 


in our city have always held to. 
© Malik 
refers to ‘the Muslims’ knowing the sunne of Pikdf, he makes it clear that it 


and which the people of know 


Similarly, although in the example about ‘#kaf mentioned 3 


is the “wlama’ who are the true guardians of that sama in its fullness, sa 


that he has never heard any of ‘the people of knowledge’ mentioning 
possibility of allowing extra conditions in fnkaf that might alter its nature 
in any way.” 

In this context two further points shoukt be mentioned. Firstly, some 


authors have claimed that Malik’s concept of sua was a parochial one.” It 


should now, however, be evident from the 
to al-Layth ibn Si 
M 


ave ~ especially his « 


ment 
‘d that ‘all people are subordinate to the people of 
va" ~ that Malik took the practice of the same in Madina w be not 
rely. a local phenomenon so be preserved and practised in Madina but 
that should ideally be practised by all the Muslims. That he did not 


ck to.inipose:itonaltthe Muslims when, for example, he had the chance 


of doing so through the agency of Abo JatiaralMangaz, would scem te 


have been, arwe mentioned earlier, not because he did 


see it as 
universal, but rather that it was not something that could be imposed on 


people in this way, nor was it something that he could allow to be abused 


‘by the authorities in power.” Furthermore, we have seen above how Malik 


was conscious of an agreed swanaof-all the Muslims, as is evident in the 


exnmples about ‘unra, tity, (ikdf, yirdd, and the procedure for determining 


the ownership of goods in the event of neither litigant having any witnesses 


This is sornethiny 


jout which there is no di 


reement among anybody 


anywhere’), which again supports our contention that he accepted the 


ideal that all the wmme should be agreed on something but that people had 
to aceept it thetfiselves rather than have it imposed upon them. 
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Secondly, it has been suggested that the “practice” that Malik is 

describing some way an ‘ideal’, rather than an actual, practice, It 

hould be equally clear from the above examples, especially those 

escrit practice of the p. hat Malik was describing an 

o tice rather than an ideal one, however much individuals may 

bce nore, his frequent 

xs ar ptions shows that 

al construct but rather a practical response 

ations, this practicality being reflected in the flexibility of his 

responses ai awareness of other pe if it were an ideal 
one 1 expect one view only, not optior 
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——— 


Sunna versus Hadith 


or Malik the snngl as we have seen, was the normative pattern of life 
F established bythe Prophet, put into-practice by the Companions, and 
they_ inherited froin them. as ‘amal by the Successors and the Successors of 
the Successars down to his own time, This ‘amaf could derive solely from 
the Prophet, in which case Malik usually refers to it using the term gunna 


or it could contain additional elements from later authorities, in which case 


he usually refers to it using the terri ‘amy’ Furthermore, since ma is part 


of ‘amal, what we observed about “maf in its relation to fadith applies 


equally well to sumna: that althe unna and hadith often overlap, suena 


may not be recorded by fi 


may 01 and hadith may or may not record 


sugna,® Thur Wie TWO TERE AFE quite distinct 


Today however (and indeed since the time of al-Shafi'y) this distinction 


has largely been ignored, and it is 
‘with hadek both by Muslims and non-Mustims, al 


ind the word fama equated 


pough it is understood 


that the two words derive from quite different roots. Thus, while it is usual 


to find the Quran and the wma referred to as the two main sources of 
Islamic law, one frequently finds the word hadith substituted for the word 
sunna or used interchangeably with ut,” Thos Vesey-Fitzgerald speaks of 
‘traditions’ (> igi Ws the secon 


source af Islamic law,’ while Robson 


entitles an article o Tradition, the Second Foundation of Islam 


Crone, as we have seen, even regards hadith as the main source 


Most legal doctrines are validated by a tradition ... Hadith is the real 


stuff of Islamic lav 


Even when a distinction is noted between the two words, the ¢ 


offen that they effectively mean the same. Thus Gibb says that “hadith is 
the vehicle of the ded 


pitted in the form of hacliths is itself gen 


ly called “the hi 


while Schacht observes that “{orac 


are not identical with the summa 


but provide its documentation’ Both these views thus reflect the post- 
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Shafi, ‘classical’, view that, although the two terms are not the same, the 


hadith is nevertheless the total record of the suna and thus the sana can be 


This assumption is equally apparent in much modern Muslim 


larship. Thus Fyzee, although al 


wing that it is inaccurate to consider 


he wo te ynonymous, nevertheless speaks of figh as being derived 
from the Qur'an and ama and then, in the very next sentence, speaks of 
the first two bases of Islamic law as being ‘the Koran and the Traditions of 
the Pr More recently, Abdur Rahman Doi, in his book Sharah: The 
Islamic Law, calls one chapter “The Sunnah: Second Primary Source of 


hai rimary sources of the Shariah are the Qur'an and the 
Sunnah’, while elsewhere he says that “the primary sources of... Islam are 
he Qi and the Hadith’," and that ‘the Hadith the secon 


after the Qur'an’. The same assumption is apparent in the work 
Mu Suhaib Ha 


for example, has recently 


nah which he describes 


n ‘introductory booklet on Hadith’,!* while Azmi, in his otherwise 
sluable critique of Schacht’s Origins, clearly assumes that “the authority of 
t het" is the same as what he calls ‘the over 
athor ais from the Prophet'.”* In the same vein, he translates 
he word sama as ‘traditior a ‘a tradition’,"" and the word ‘in 
knowledge’) as a hese ah ing, he says, ‘repositories for the 

{ the Prophet and the sole source of knowledge about it." Indeed, 


he equates the Quranic comment 
h of the Prophet.” Thus Azmi (like 


‘ophet with following 


d particularly the Madinan: 


Soren seme-anedfntth-and-rejected. cert 


in_‘irregular 


although 
hey i 


Prophet and th 


dered spurious 


would of course be a reason for rejecting them), but becau 


not reflect what. was considered to be the normative suina of the 


of his Companions, Azmi’s claim that all the scholar 


he ancient schools ‘were unanimous in their view of the overridi 


srity of the am the Prophet’ must therefore be rejected a 


Goldziher came closer than many other Western scholars to ree 
the distinction between the two terms, pointing out that had@h menns ‘an 
ral communication der the Prophet’, whereas suana refers to ‘a 


religious or legal point, without regard to whether oF not there exists an 


for it’ He goes on to sa’ 
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is naturally regarded as a summa; but it 


/4 norm contained in a hadi 
is not necessary that the sunna should have a corresponding badith 


which gives it sanction, It is quite possible that the contents of a 
hadith may contradict the sunna.** 


tioned above where al- 


He then refers to the saying that we have me 
wa but not in hadith; Sufyan al 
imam in 


n imam in the sw 
but not in the sumna; and Malik as a 


Awai'T is referred to as 


Thawrl as an donde in had 
both. Thus Goldziher recognises the normative ¢ 
fact that (a) hadihe may or may not record the. suua, and (b) that the sume 

Among contemporary Muali 
some who have noticed this distinction between snna and hadith: Ahmad) 


Ha 


ment of swena and the 


rily be recorded in the form of hadith 
cholars writing in English there-axe 


notes that 


it is not necessary that Suanak be always deduced and known from 
Hadith, \.r. a report, Early texts on law show that the term Sunnah was 
used in the sense of the established practice of the Muslims claiming 
to have come dawn from the Gme OLihe Prophet. That is why Suwiah 
sometimes contradicts Hadith and sometimes it is documented by 


Hadith” 


Zafar Ishaq Ansarids abso well aware of a difference between the two, 


ticularly in relation to the Iraqi sch and the same distinction is 
key element in Abd-Allah’s thesis on Malik’s concept of Madinas “am 


which we have b 


ample occasion tw refer to above, 


This distinction is critical to an understanding of the development of 
Islamic: law-during ite formative period inv the second century. What we see 
taking place outside Madina is # general shift away. from. that is, 


taking the din directly from people's act 1 


every doctrine with a valid textual authority, whether Que'an or hada 


ns, On trust ~ to the need to supp 


There was never any doubt amongst the ancient schools as to the authority 


of the name; what changed was the proces whereby they arrived at 


establishing what that nwina was. Identifying the same wit wathentic Aadithes 
from the Prophet began effectively with the Iraqi rejectisn G0amal~ Le. the 
‘amal of Madina a source of swma in favour of well-antested and generally 
accepted reports from either the Prophet or ane of his senior. Companions, 
and culminated in \blished 


J-Shifi't's insistence that suena could ondy be ex 


by valid hadahs which went back to the Prophet and.those.alone.” 

Schacht noted thix shift of teaning. in_# 
redefinition by al-Shafi't 
the Prophet, AS'Seh 


word amma and its 


that it meant simply the authentic hadith of 


it Says: 


170 


SUNNA VERSUS HADITH 


For Shafi'y, the sun 


is established only by traditions going back to 


Prophet, not by practice or consensus. Apart from a few traces of 
old idea OF swing in his earlier writings, ShAG‘L recognises the 
na of the Prophet” only in so far as it is expressed in taditions 
back to him. This is the idea of sume which we find in. the 
heory of Muhamm law, and Shah must be 
estricts the meaning of swena so much to the contents « 
ns from the Prophet, that he is inclined to identify both tc 
1 lew completely 
As a specifi’ exampe of this, Schacht notes how al-Shafi't accepts the 
witness along with the oath of the plaintiff because of 
1 complete imdd rather than because of anyone's 
or practice” (amal), and that if it were @ question of 
consensus or practice it would not be a valid argument in his view in face of 
what Win the Qur'an and/or the hadith (referred to as sunnd 
Malik do? his part, as we have seen, accepts the same judgement, but 
not because of there being an authentic from the Prophet on the 


although he knows and mentions one, and also. mentions report 
mm Umar ibn ‘Abd-al'Arts, “ABO Salama ibn”“Abd-al-Rabman-and 
Sulaymin ibn Yasir confieming the continuity of the practice.” For Malik 
it“ enough that this.practice. is_sunna, His concern is not with the 
ty of the Aadth. per were not authentic he would not have 

f) but with. the nticity of the sunna. In_particular he is 


concerned to defend this part of the sunna against Trai objections that this 
practice went against the Qur'an, which, as we noted above, specifies that 

hould be twe But, he says, not everything occurs in the 
Qur'an, and on the related question of the procedure for determining 


he event of neither litigant having any 


vwnership of property (mi 
witnesses all are_agreed on the basic procedure to be followed, even 

é is not mentioned in the Qur'an, so why should nota sifillar non 
Quranic judgeniont also be Beceptable? “I, hie Concludes, ‘people accept 
thif;then let them accept an oath with one witness, even though it is not in 
the Book of Allah, the Mighty and Glorious, and that what has been 
established as sunna (md madd min nnd) is onc * Malik’s 
nethode s thus very different to that of al-Shafi', for whereas al- 
Staaf Taccepts the precept because of the hadith, Malik yecepts it because 
of the amal [What-has-been established as summa is enou The hadith 
merely bolsters Malik’s argument, rather than being the mainstay of it as it 
is for a-SHAR'L 
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< The/Traqis_ for their part distrusted both methodologies. ‘They 
yecognised-the existence of this hadi Trom the Prophet, but held thar it 
wat an isolated report thal contravened the Quranic injunction tw provide 
Hfore be followed. Furthermore, it 
ing firsly that only the defendant, rather 


two Witnesses, and that Irshoukr hort 


contradicted other Feparts indic 
than the plainulf, should be asked to take an oath, and Secondly that this 
pi ong with the oath 
of the plaintiff was introduced as normative only in Umayyad times and 


tice of accepting the evidence of only one wimess a 


was therefore ot bindiig™ Thus, like al-Shafi', they rejected Madinan 


‘amal, but, unlike him, they were not prepafed to accept the normative 


status of the hadith that he accepted, relying instead on other hadiths known 
to them, in addition to a broad interpretation of the Qur'an. 
Despite Schacht's Correct Wentification of this shift in meaning of the 


word swina, his reconstruction of its original meaning for the ancient 


schools is marred by # serious flaw. Schacht, following Margoliouth, holds 


that the original idea of sunna was ‘the ideal or normative usage of the 


community’ whieh ‘only. late 


acquired the restricted meaning of 


precede Noting what he considers to be a 


set by the Prophet 
‘constant’ divergence between the ‘living tradition’ (ie. the old idea of 


wna) and traslitions (ie, Prophetic hadths, ar the new idea of sung,” as 
well as a supposed ‘hostility towards traditions’ on the part of the early 
specialists on law, Schacht assumes that these traditions were, generally 
speaking, later fabrications." His argument is, briefly, that what were at 
first the anonymous and somewhat ‘lax’ practices"! of individual 
geographically defined, communities, then came under the influence of 
aan initially small group of religious schalars who wanted to countera 
Islamise’ these ‘lax’ practices, which they proceeded to do through the 
ruse of circulating false hadiths in the 
the Companions and the Succe 


and 


ame of reputable authorities, firstly 


s, and then, increasingly, the Prophet 
himself. Once started, this process continued, with the local schools then 
providing their own hadithy to counteract the opposition to their original 
doctrines, and so on, This argument led Schacht to conclade that 


the traditions from the Prophet do not form, together with the 
Koran, the original basis of Muhammadan law, but an innovation 


begun at a time when same of its 


undations already existed." 


Consequently 


every legal tradition from the Prophet, until the ec 


rary is proved, 


must be taken not 4s an authentic or essentially authentic, even if 


slightly obscured, statement valid for his time or the time of the 
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titious expression of a legal doctrine 
1 a the Museatfa’ are of course no exception 16 
We shal uilk of the legal traditions from the Prophet 
know ed in the him, that is ir 
ce quarter of the second century A.H,, and we shall not 
meet any legal tradition from the Prophet which can be considered 
However, in tion_of hadith as inauthentic, Schacht, despite 
0 vunderstand the difference between.suina.and. adh, has in effect 
ade the same mistake we outlined abuve of equating the two 
noticing the ion’ of many hadiths by the ancient sche especial 
he argument goes, Prophetic hadiths ~ he is led to deny the importan 


h general, which then 


ts. This in varn leae 


. of the the Prophet, and thus its authenticity 
cn this was never in question. Schacht thus builds his argument on 
fence from tt and assumes that it aj to The summa, which, a 

ha false equation with respect to the ancient schools, for 
nthe © mi were always distinct. What was at issue for.them was 
hy but the The rejection of certain jadihs. was inno. way 
nsidered W rejection of f the et: on the contrary, it wa: 
S wsumption of fabrication makes little sense in the light of the 
a as the Mucata’, that we possess. From everything we 
know of Malik’s exactitude and integ recording hadith we may safely 
usume that he would not have recorded any hadith in the Muccotia’ about 
hose authenticity he had any doubt,” And although, as we have scen, 
here are may amples_of where he chooses to rejectthe-overt 
indications of a hadith, he does s ca has any doubt about its 
full authem ut, rather, in spite of his conviction-of ss wulhienticity.” 
Ind at he should recor ut nevertheless reject their import 
because they are not in accord with ‘anal is, if anything, a pointer to their 
uthenticity, for despite their anomalous nature there is no attempt to deny 
them: it is only the normative Tore oF WEF Corilen ws a source of legal 
juclgeme jenied 


It mise be further remembered that records in general overrrepresent 


the unusual, and Aadiths are no exception to this rule. What is usual ~ e.g 
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the way of doing the adhdn, or of standing for the prayer — will often be authentic but which ne \ f 4 ‘amal. That fabsricati 
taken for granted and not merit any special mention, whereas what is sccurred is of course not denied by anyone, Muslim or non-Muslim: what 
ynusual may well attract what seems undue attention. One must there ed is its extent. As we have seen, one of Schacht’s main argument 


approach the had@ie-literature with a certain amount of circumspection Jy contradictory nat 


alive owe, as well as bearin, 
ned with ree 


how accurately it represents the nor 


g the mail 


mind that although the figahd” were radition: a coms a far more 
norms, they were often more concerned with defining the finer details of 1 xplanatior nd hi » Tha Qutayba in. 
the law and would thus be dh with, and recording, a la t Th hat various Camp: rious events from. 
of exceptional cases, As a result, individual, ‘one-oll”, events may appear h al ex shay hout any clea 
from the literature t as normal as something that happened! very © value of ne ie) teeorded, Many 


frequently, and, Conversely Won that happened very frequesitly’ may ; 1 ' Prophet cen him doing 
not even be recorded. Au WNereat times. They na ed the specific 

The remarks made by the famous historian of the countryside, Oliver i h k ty if h deta ) personally, 
Rackham, albeit in # very different context, are pertinent here 2 v1 0 their col experience 

Re are usually made for a specific purp. . 

I fic pry ; = of what it meat 


complete story, For example, the Forestry € 


Woodlands’ are chiefly concerned with rela Tbh ‘ee ae i iy 
record non-timber species such as lime ai : muah sedate ie ako 
icy have been accepted as definitive for « “ 2s o Faint 
> establish what_ am ull this often. contradictory. materjak 
hat th re sided stor ° 
dhtewdenle Aaah BM ere th ‘ he Propher and the = it of i 
oak because it is easily identified, valuable, b andowners . 1 at se a dia 
and has many uses for which other trees will not do; thorn because it ~ : nee , nnd 
hurts; birch because it is conspi wervice because wo eee a met Esastis snd 
curious. They did not often notice hornbeam, whieh is m ‘ : ; : RY EPEAT Hy 
and has no specific uses. One record of hornbeam must th ie . ot oe cht 
: fv As Abo Yisuf t Awed 
People record sudden change which advance 
civilization, more offen than the dual change, or S Qur'an and ~ ee : oh. 
decline. The f f trees or their d ase attract and guide, Follo hat basis whatever 
recorded except by the camera, Grubbing out a wood to create a Q Ah 
fi an event and an investment; an abandot um 
a wood is a li ‘ i : 
is a symptom of decline and not noticee hinds of record. 
2 ure in accordance with the Qur'an and the sun 
, _ It ls therefore highly misleading to assume, as Schach that the 
often contradictory material in the ha an indication of later on 
fabrication, especially as far as the Muwaf{a” is concerned, in which, as Aba Yash th ite Clearly disting besscen Icmeguler: failthe wished 
we have seen, Malik is particularly conscious of hadithy which may well be torn resent at = = 
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For Malik, however, this knowledge of the sama was arrived al not so 


much by well-accepted. hadith 


opposed wo irregular ones, as by ‘ama 


was_backed up —by-or indeed vas 


gardless of whether this ‘ama 


for 


contradicted by, hadiths, and it was this lack of textual eviden 
that made the Trigit, and” Tater al-Shah'L so uncom 
Age Thus both Aba Yasuf and al-Shaybint reject sudy 


able about 


ancce 


dnattributed (or insufficiently attributed) Madinan ‘amal because it may 


only derive from market official or local governor and thus be in ne 


way binding on other Mustims,** and al-Shafi't follows them in using 


Malik, then, preferred ‘amal, which was based ultimately on people 


ator of sunna, whereas the Iraqis 


existential experience, as the true 


ilthough holding a similar concept mative 


comfortable when Thal iumna was backed up by fermal reports which had a 


eifown direct link with cither the Prophet or one of his senior Compan 


AL-Shati’s merely refined this tendency furth reasing, the 


authority of the-Prophet in a formal sense, and, at’ the same time 
proportionately minimising the authority of the Compa and 
Succes guardians of the Prophetic san 
It is thus true, as Schacht says, that for the ancient 

, nwina refers to ‘the traditional usage of the community’ tha 

reference to ancient authorities’, but this docs not mean tha 

connection with the Prophet and that the idea of a ‘nana of the Prophet 
was a later idea which was somehow foisted upon people in order tc 
counteract the supposedly ‘lax’ practice arlier generations. On the 


available and the Mucafl 


particular thatthe idea of aama was alWays assockited with these norms and 


practices. that had been instituted by the Prophet and then been taken wp 


snd acted upon by succeeding generations. The difference, as we have seen, 
was inthe degree to which the non-textual, experiential, fart of the sana of 
the Prophet-—hie-normative acty-and- instructions, cle was actually 


rellectediny-and-thes-con 


infrequently. ambiguous and/or unrepresentative records of he hadith. 
Tepeat: the danetion of the P 
by all; the only-difference. was in th 

Schacht i 


abet adel 10. be followed was ac 


nis model was to be defined. 
also right in saying that the overwhelming emphasis on 
n the P 


the Prophet resulted in a break with the “ivi 


Prophet. F 


uming that this ‘living tradition’ had ne 


Malik in particular what he terms the suune was very much a 


‘living tradition’ rather than a set of fadths, but it was GYRO” means 
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it was the living tradition that had been either 


instinuted or authorised by and then i 


ited from the Prophet, ‘This 
al-Layth ibn Sa 
ghout the Mueaga’ specificall 
Prophet. In 


were maintaine and’ in Madina precisely because th 


her words, practices 


77 


lI main conchisions of this study can be sur 


—— 


Conclusions 


arised as follows 


There 
Muwatta 
and taken fi 
The Quranic 

Muzcatta 
In terms of its applicat 


and ext material in the 


hi 


isa 


sive body of Qur'anic 


‘of whiels 


much of wh stated overtly but me 


pled 
d 


Jement is an integral part of early Islamic law as shown 


in the and not a later validation of it. 


nas law the Qy 1 the 


sunna; rather, the Qur'an is the inp the sauna and the nana the 


demonstration of the Qur'an, 
for the Madinan: 


similarly, where there is textual in 


This sunna is known from ‘amal rather than 4 


and the 


pretation of the Qur'an 


hadith, it is against the backgr mal rather than 


imply from the 
texts, 
The 


understanding 


hadith is thus illustrative rather than authoritative and the true 


Qur'an and sunna’ as sources of law is achieved (for 


the Madinans) pot so much by 


hadith as 


udying the texts of the Qur'an and the 
by seeing, what is done as ‘anal 

# cannot both be bracketed 
Rather, 


Amal and nena are not the same ai under 


the same translation of ‘practice 


sunna co » in action with an additis 


this instar ahet), 90 te amal consist 


sunna in action with an additional element ¢ 


caliphs or 


later authorities, whether Companions or Successors, 


cholar 
Asa 


IMamic law in the first and second 


ibsidiary conclusion, we may note that the development of 


nturies AH shows two oppc 


tendencies: « tende 


y to divergence engendered by the ambiguities of 


language and/or. the <diflerent. possibilities .of interpreta 


jon, and a 
tendency to unity apparent in the increasi 


sation of earlier 
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ews iabs that have survived today are different, 

and yet_i pilates each—other, isthe direct 
From th going it can be see growing insistence clu 

opposed from other authorities (which th wnt by the 

guishing tert as the result of a change of methodology rather 

an the creation of a new source to support already existing opinions. This 

hown ik by al-Shaybant’s transmission of the Miceatta 

. S i f them rely heavily on exactly the same 

\ I missions of Malik’s Miacaffa’ but the way they 

a a ents they derive from it is very different. Both al: 

Shayb 1 Shafi'T consistently reject the authority of the ‘amal 

t M and ignore it ax a source for their judgements. But 

whe Shaybant stil he relatively broad ‘ancient’ Traqi 

i h includes the normative practice of the 

Compal ell as that of the Prophet and which can be established 

as well as mmc ths, al-Shabi'l restrict those 

act phet whieh cai 1 with 

I and authe hy ting it with Prophetic hadith 

si naticall ment — pitching the well 

! “ 1, pe phetic authority of ‘amal and/or the 

umented, but agait bly Prophetic authority of the opinions of 

hola . counter, the reliance on Prophetic badith rather 


ha ook an upturn as a result of al-Shafi''s work, thus leading to the 
pilations of al-Bukbari, Muslim, Abo. Dawhd and others thom the first 
It was this change in methodology that led to the ‘classical’ formulati 
f Isla as being based « urces of the Our'an, the 
i Bi was meant hadith] jm 3d, with other techniques being 
I under tegory. Most Western scholar 
which, as it w eg f © (Goldziher 
great flowerin f mn the thi lc neuries AH),' have 
assumed that this was not an al one but one that reflected 
nese later, theoretical, developments and that suxna therefore originall 
nerely to the local traditions that way in th nal centres 
hen dominant in the Islamic world, ic. Madina (the Hijtz), Kufa (Ir 
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and Damascus (Syria). What the Muwatia’, however, suggests is thar this 


wna as “Tiving tradition’ is not so 


guish between 


much incortect a as it docs. not distin 


tradition’ that is seen as deriving from the Prophet, i.c. his normative sg 
Malik’s *atssunaa“idandt) and “living. waditiox 
‘an and/or Prophetic sana (Malik 


{isthe result of 


an existent basis of Qu 
and), both 
distinctions are understood, it-can be seen that, for Mf 


from ‘AI ibe: 


tihad 
jitiha 


lectively as “amal. When these 


‘amr ‘in which are referred to coll 


least before the year 150 AH (w we ki 


transmission that the Muwaffa’ was alread 


quite definitely based on Id source of Qur'an and sunna (ies the 


anal clement of 


wonna of the Prophet) and quite naturally melded We 


eebamder the umbrella 


later jtihdd, and that all three elements were saben 


my more-nor-tess, in Mailik's view, than the 


term of ‘amal,-which wayne 
expression of the Quranic message in action 

Furthermore, if the Muwattan picture is historically true, or at least 
predominantly so ~ and Motzk 
material in ‘Abd al-Razziiq’s Musannaf suggests that this is highly likel 
ay that Madinan ‘amal as depicted in the Muze 


velopment of the ‘practice of Islam-trow+e-émitial origi in 


reeent on the broadly similar 


the Qui'an, ta the summa of the Prophet as its ust-expositor and the effor 


ijtihad, of the Ri 


y-Guided Caliphs and the other Companions, right 


through the time. of-the-early-Uimayyad catiphs-end-governors and other 


authorities among the Succesor-and-the Suecemors.of the Successors up 
to when Mallik, as a young 


ollecting the material which he fas the 
Muwayia’, Assuming th 


‘ould later prune and pre 


picture to be true, and there is no reason to think 


n, and hence the judgements of Islami 


Jaw (figh), has always been based « 


Qur'an and swia, as indicated by the 


hadith "I have left among you two things and if you hold to them both you 


Will never go astra of Allah and the sane of His Prophet 
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Une, vii 16101 


Schacht, ‘Manuscripts in Morocco’, pp, 20-21. Cf 
Schacht, ¢ p. 39, n. 3), For the same Tbrahim preferring not to 
mention the Prophet v hadith, and tho attitude in ab 
Sha bt, see abTSriml, Allah, i. 144) 

Ibn Abr Hittin, p. 145 idem, Ads 26; Hilo, vie 318; Tamhéd, i. 6 


Mad, | 
Ton Malik, see also Brunsehvig 


Intiga, p. 


Mu, (ee 1 Bae v Tom » 
In his Hoja @. 222), for € alShaybant accuses Malik and the 
Madinans of wantonly rejecting hadhr and acting instead according to what 
they perronally feet in best (bi-m For a modern Muslim discusion of 
the same, see al-Malikt, Fadl, pp. 205 

ee above, p. 16, Tt is interesting to note that the traditi 

MAlik’s accuracy is confirmed by Zaman, whose intensiv 

have led to the conclusion that Aadtty nar 

highly consistent but ‘outstanding in their uniformity’ (se 

Science of Aijil’, pp 3, 11, 18) 
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Mad. i, 190) 
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Seven Fapaht 
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are tot acted Dutton, “Amal v. Hada’, p. 39. . : scam doa eae aiestsad 

95 See fbn Rushd, i. 104-5. ‘This particule instance was later to become a P 7 eed Compeckead ae bie 63 
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I-Baci, pp. 294, 4 OF, Jeffery, Mi f 0, 191, 206, 229, 
F Thn Kh é 
=e Ms Ch eller ) pp. 40, 1 
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behind someone using Ibn Mav'tdl's read 
07; al-Bajl, i 194 


See below, p. 9 


25 See Mu. ii. 153; also below, p. 96 
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See Mao. i. 217 
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Muze, j. 225. CL Mud. i. 21 1 
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St See Umm, s. 194; Lon Juxayy, Taps, pr 27%; cf Me awayh, § 
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hn Jueayy, Zafer, p. 771; akZurqinl, iil. 70. 

8 See Bevan, xvii. 120. 
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alo Mua i For the restriction of b to a this ‘ omparedt with ibe 
153 O46: . th ibid, ii, 244 tue 4 
154 2; 28 
$34; and, for anoth ple, below, pp. 126 i I +; aloo ps 
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Another example of how the shart‘a was adapted to local circumstances is that 
whereas Malik had ruled th on raisins but not on figs, the 
judgement of the MALiky “wm” in al-Andalus was that i 

gs as well as raisins, since figs there were a common food that was 
dried and stored and thus came under the catabable category of qa staples’ 

whereas in Madina they were never found in any great quantity and were 
Usually eaten as a fresh fruit (vee al-Bajt, ii, 171; Rhm al"Arabi, ii. 253; ef: Mur 
See above, p. 40. 
Muce, i. 215~6 

when travelling 
For Muslim views on nasth, including that of the Mu’tazilla, see, for exazple 
al-Qaraft, Dhathina, pp. 104-8 (= Tanga, ppp. 132-40}; al-Bajaqai, pp. 85-91 
Abo Zahra, pp. 184-97; Zaydan, pp. 388-92; Ahmad Hasan, "Ned 
pp. 181-200, exp. pp. 184-8; Powers, Studs, pp. 143—4; Burton, Sows 
pp. 30-1 

See Mat. ik 
See Aba "Ubayd (Arabic text), p81; the Rushel, i 280, 28 
also above, p. 75, 

See Abd ‘Ubayd (Arabic text), pp 82; Tha Rashad, ii 280. 
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See Umm, ¥: 23, vii. 208; Abd-Allah, ‘Concept’, p. 
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See Thn Rushd, ii. 29-30; Hidays, i, 223; al-Zurepint, ti, 9%; of. Mien. ii. 45, 
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5 See Mus. ii, 44; Bon Rushd, it 30 


See alBaji, iv. 156 
See above, p. 49 
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06, pr 46 


penalty and that he ‘was ns of the 
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attempt 


thon, pp 9M, 8 


also Sousces, ppp. 127-36). This 


argument, however, presupposes that not all three options can be *r 


same time and that only ene (ifany) is the true source, whereas in fact they are 


hot necessarily mutually contradictory or irreconcilable (and certainly were 
not in Malik’s eyes}. Burton himself denies che historical validity of all three of 
these ‘sources’, inclining rather to the view that the penalty is a later 


borrowing from Judai 


brought in initially for exegetical purposes and only 


later acquiring a legal reality (see Collation, pp. 70~1; "Origin, pp. 25-6 "Law 


and Exegesis’, p. 
In a related context, Bur 


inion correctly, that *{Malik’] 


doctrine that slaves de 


acquire shyén had not resulted from his knowledge 


of the Qur'an but from his knowledge of the Fiqh, ie. from his 


heervabon 
in: ‘One 


that slaves are not in stoned’ (Ihsin’, p. 44); and 
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rs chr he ygnificant factor is the practice, that & 

the Figh’ (Collection, p. 3 
2 See Don Hajar, Fath, xii. 1 on, “Tsin’, p. 475 idem, Collection, pps 91, 93. 

For Malik’s strong criticism of the Khawarij and other sectarian groups, sce 
for example, Mud. i, 83-4, 182; 12 
Thin word is alo interprete aning ‘suitable [for marriage)" (sec 
Zamakheh 050); al-Baydas 0; Ibn Juzayy, Tafim, p+ 

1 See M v1 
See Tbr }6—20 (where Mn al”Arabt says that this is in fact a 
ase of an exception to a general rule (lakhs) af-iwnibn) rather th thn 
Rush Mace. 5) 45; Aba “Ubayd, pp. 33-8 re 

26 See xample, ‘Origin’, p. 22; "Exegesis of Q 2: 106 Introductory 


4; cf. also ‘Cranes’, p. 259, wher 


ton speaks of th , soning and suckling verses. For th 
ws of Wansbrough Wansbirough, Quoan 
97; Powers, Studies, p. 145, also 52, 188 
al-SuyOyt, Zigan, i. #4; akWabidt, p, 3; cf. Burton, Callction, p. 16 
For the inty about which verve is the ‘verse smaraan', sve Ibn 
ferring to Q.2: 14, 149-4. 
4, referring to Q 24: 6-9. 
See Mi 6), referring a1 


al yah aceon 


Jani’, pe 2 but ef. alto Q 8%: 53 and 24 SI) and Q 53: 5 
+ See M te Qa 18 
See Mu ' ring 10 Q 4: 176 (see also above, p. 10 
Mi 
Rippin, ‘Al-Zarkasht and al-Suyog", p. 258; idem, “AsMtb al Nuc p, 
‘ above, p. 102; al ; 
+3 For the c L ix. 198-9; Taj, x 
4 See a i. 20 1 
‘ a we 115; I 1214 
46 Se 4. 20 13 
47 See al-Talsars, Suyofl, Laibab, pr 142. 
48 See al-Taba 4 ih ibn Rashid’ is presumably an 
fitortal o¢ scribsal error 24; ak Zorqint, i. 392 


al-Zurqant, i. 391 
11-12; Thm al"Arabst, il, 1215, 

Mar of Tbe “Abd aleBare, ‘This view i 
of Ziyad ibn "Abd al-Rabrni 
ya’ from whorn Ya 
iy and Thn al"Arabl as chat of certain 


a itn Yalya ab 
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fied authorities (we al-Bajl, 1. 360—1; ab-Jayyss, fi 211; Bbn ab-'Arabs, 1 See Mf 
pp. 97-8. See Ibn al-Jawat, A 4 Ton Kathir, “Cn Abd al‘Acke, p. 70. 
53 xv. 116, 4 See Thm Hit ira, p. 62; 7 423; SALP, i. 20; cf 
4 See Mw. i, 276. AbBajl (ii Malik’ Di , 
teacher Rabi" a, : teren the following six calipl al roan 
\ See Muw, i 275-6, For the p A and hen ere govern v thas 
uy in the samme verse, sex Mu'‘awiya ibn Abt Sufyan (M ” 0, 24 F 
fi See abbZurqiink, th, 253, a ¥, 20 
57 See al-Tabuart, i 14 ibn al-Hakam (Aen. i 49, 215, 26 1, 16, 18, 19, 90, 
5 See alTabart, i. 152-8 4, 108 : 
59 See al/Tubuart, fi, (54; alah, i Abd al-Malik ibn M 0,4. 11, 116, 146, 193, 256 
60 See al-Tabust, ii, 154; Mujahid, Tap, p. 10 Walid ibn ‘Abd i 
61 See ton M pp 180; Naxhr, #204, 1. 285; al-Paris, ji. 286-9 ied ui hats Cases : 5 apa aie. ove 
62. See abBukbirt, ii 347-8; al’Fabart, ii 15 ‘ i, ti 4, 16, 52, 83, 10 63, 170, 171 
63 In fact, the Madinan Abo Ja'far read all three nour with nade (see i ‘ ay 
20M), but this is effectively the same as reacting thers all with i f-m " Yazid ibn ‘A M 
that no contrast is made ny oF the tert r 7 Madinan governors during the 
G4 See above, p. 9 t £4 bo. al As. (Mu i Jabir ibn alsAmwar 
65 See above, p. 126. This is in agreement with R chutes, agains a “Ami (Mi Haifa} ibn Yosul (Mo, i. 20 
Wansbrough's view that the esential function ab material is to \ V ‘ 4, i 16,4 9, 145) and 
provide a chronology of revelation (we Wanst me Soi, H ; Talha iba ‘Abdallah ibn “Awf, who was a 
Mi that “the primary (oe., pred function of the sabub in and, late nor of Madina, is referred to in Mfau, it, 26, while 
exegetical texts in not halakhic’ and that “the exsential role of the material i Harm, a later, governor, is referred 10 in Ata. 1 206 
19) Makha in fem. i. 34, Zueayg iba Halim, who wa 
66 Goldzltier, for example, refers to the Umayyads. as ‘godless’ (Muslim Studie n Abd al Ayla (Mex. i cd “Abd al 
i. 40, 101, 107) and ‘completely opposed pp 89), and vo their rule H. ‘ Rabi Zayd ibn al-Khatab, who wa wernot 
as ‘entirely secular’ (pp. 40, 60), ‘showing litte concern with religious law” (p Kula (M4 
40), echoing what he sees as the traditional Muslim view of the Umayyad 1 rqAni, following Ibn Hajar, ax al-Abway ibn 
Hlessness and opposition to religion’ (p. 62) and their bing “the enesnie Nba ibn ‘Abd Shams, a former governor of Babrayn under 
of Islam’ (p, 545), Among more recent scholars, Crone and Hinds, al M ZurgAni, ii. 60; abe, i. 20~ 1), but given as al-Abwas ibe 
not holding the view themselves, asc {4 traditional Islamicist and A ibn “Abel Shams by Tn al-Kalt Gaakel, lic 146), a: 
Muslim view that the Umayyads had lide, if any, religious authority (( , 4 Thm Hazrn ip. 69). Ak-Shali' however, identities him 
Ca 1) and that their concept of the caliphate was ‘an un-lalami n Hakim (Buk a Sy ator of hadith (see Unum 
deviation’ (p. 5H), For acknowledgement, though not necessarily acceptan 
{the same anti-Umayyad preywice, see, for instan 99 0; A f 
Schacht p. 213 (eited below, p. 152}; Havting pp het 3 
125-8; SAP ti 1 orth, Dynasties, pr 4, bn this » refreshing 
acknowledgement of “the in jieved to har See Mi 06 (thirteen Compas nicy Mab, vi 
details of religious affairs by ptatives of the ruling house, and in sho Aba Bakr, Abo LDarda’, "Ubada 1 mit anc 
by numbers of their high officials and functionaries’ (see Burton, Introduction Abdallah ibm Qays); Ibn Rush 4 (ch nichading also As 
p. sil Mo al-Ash'ar 
67. See lstth,j, 253; Lod, fv. $85; Mutha, vi, L13; EZ), vik 26%; SALP, i. 19 r 
68. See Mun i. 219-20, i. 208-9, 251 Baaiene 
69 See Maw, i. 49 (Marwan) and it. 83, 204 (Umar ibn “Abd alAgte ‘ i, iv 955 Tb al‘Arabl, i 104; Ibo Rush, i, 74 


10 See Mu, i, 261 
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ntain a hid radical ya” rather tha 


86 Although al-Shaf'Ts two examples « 


hamea, the form qara’a is also attested for the same meaning ia the expressic 117 See Mun. ii. 19; Umm 56; Muse. Sk. p. 195; Mab, vii, 20; thn 

mi gora’at (hidhikt) I-ndiga salan quit ((This) camel{'s womb] has never enclosed Rash 

a foetus’) (we Mab, vi. 13; al-Baji, iv. 94; fhm Rushed, ii. 74, i 125; ef. ab 1B Se hd i bi, i. 180; Maw. Sh, p. 19 

Bukhart, vii, 164) s p 19 
87 See Umm, ¥. 1915 ef Iba Rebel, ii, 74; Lisdn, 4, 126. 120 See Mab. vii. 21; Tha Rushed, 
88 See Thn Rushd, &, 74; abBajaqnt, pp. 42-3, 46 21 See M: y, and, for the reading inse pp 30, 121. ‘This reading 
89 Sce Mah vi. 13; bw ab'Arabf, i 185; Ibo Rushd, ii. 74; ab-Bijagnil, p. +6 t otherwise se n the arguments of either gre fi 
90 See Mure. Sh, p. n ficate either a lack of importance given to it (it only represented 
91 See Mab. vi. M15; Ton Rushd, ik 75, fax yal Companion), ot gin (for this lant 
92 See al-Bajt, ix: 95, powat a readity al-Sarakhst but not 
93 See Mab, vi, 14; Ibe Rusht, ii. 74 i eferred to before his time, s¢ pp. 432-3; and 
94 See Tho ab'Arabt, i, 185 b P H4). CL ab Tab he readinyy is 
95 See Mab vi. 14; Livan, i, 125-4 ntwo4 though the (ton Ma he readin 
96 See, for example, abBaji, te 94-5 See Ibn R cr ned where this judgement 
97 See Mu, i. 333-4 i 
98 See Mus: ii. 182, 199. (The judgement on drunkards is also in See Q Divor wie; then either r om in an acceptal 

Muso, ti 35) Wi) with Whe divorces her, he may not 
99 Sow (2: 17: Aiba ‘alphas bis A Fg... fons “flys law win adhd’ emarry he c f afterwards until she has married a 

ayn Fatt bi-t wo-add ver slayhi be-vhutn (Retaliation has been band othe hi 

prescribed for yous in cases of murder ... but if anyone [Le the vietien or hi Maw, ii. V6 

relatives} is given anything [ie, blood-money} by his brother [Le the sce Maw ii. It 

perpetrator], it should be sought from him [ie, by the victim's relatives} in an See In Rushed, fi. 50; Qoudné, p 

acceptable fashion and paid to hirn {ie. the victim's relatives) in a correc T P MAH, when al 

manner’, (This translation represents one of two interpretation ow pilgritma a Madina; he may also have led the pilgrimage in 78 

Malik’s taftr of the verse as given in Mia i al-Bajt, vii. 103; fbn we Cartan) 


al"Arabit, 1. 66; Don Jusayy, Tape, p45; ef. Livi, xix. 304). Ror details ab 


these 2 addition to the 


1s (including the third option of pardon! 
above references, Ibm Rushd, fi, 336; Queudinm, p. 340. 


00 See Q 4: 92 Maw. Sh 0 Raslt Th Rushd, i 


101 See al-Bajt, i 125 (also vi. 71, 120); Um CE Rayan, 361-2, xvi. 9 T f preted as referring to cither the woman's committing 
144-6, where the judgement concerning madmen is further discusse ch he marital hone before the ‘idle was up, a¢ wrong action 
102 See Mun ii, 193, CF Bayan, x ‘ : ken towards her in-laws, o her disobedience 
103 Me. i her 1 before divorce, these last rwo being reflected in the 
104 See abShaybank, Higia, iv SOM, Mah xxvi. 124; Una, vi 4-6, vii, 299-300, a variant yafhushna “alaykwm attributed w Ubayy and tn 
The Rushd, sh, 382-9. Ror the Rushd, ii. 322; of: ab-Tirmidh, i Mas’ od (see tbo I alas 
67; Nhu Majah, i, 5 os the varian Jeller 0 
105 For this being an instance of shar’ man qablent, see A ‘ For a probable origin of these interpretations, sce be 
See Mur, ii. 181 ‘ 
107 See Mus, i, 12 See al- Tabs i also i 
108 Maw: ii 18 Ava 9, 
101 See Mua. i. 185, For the mathematics of the judgement about molars, see al- 134 See, for example 
Bay, vil. 9 See gai, i bi na: J 24711 
10 Aa. i 18 Se 
N11 See al-Baj, vi. 9 137 See Mud, « 20 (cited belo, pp. 144 f; Mas. 
112 Maw. i, 187 Mune. ii 30; Muar. St, p. 201 
119 See Mine, Sh, x 229; Umm, vi. 2 Mun i 1 
114 See Uinm, x. 262: Mab, vi. 19 10 See Une , 
115 See Maw. i. 18-19, 41 See tho Rushed, ii jurayy, Tefw, 4; Hawting ». 45 
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leads 


of Mud. v2 


ga for the woman wh 


hat Hawting’s overlooks 


Mud. . 20 6 ibid, « 153. Ne 
wrongly conclude that “Mullik’s denial of 


Wvorced and who is not pregnant is justified solely by reference to 


to the Qur'an (see Hawt 


the report (athar) of Fatima bint Qays’ and 
Role’, p. # 
These were the three rea wold t 
iklute, vil, 186; Aba Dawod, i, 244-6; al’Rajy, ix, 102 


wumably the reasons that led to the variou 


given for Pagima bein 


eluewhere (see alsB 


al-Zurqant, iit. 62 


mubayying (see above, p. 221, 2. 15; 
interpretations o : 4 mubarr P 


For "Umar's judgement, sce Umm, vii, 146, and the references inn. 


below For Ibn Mas'dd’s reading, see Jeffery, p for its relative lack of 
importance in the arguments on this point, despite Schacht's opposite v 
see Hawting, “Re 430-3, and, for a similar instance, above, p. 


a. 121 
For these arguments, see Mab. v. 202; fbn Russhd, ii, 79. For "Limar’s hadith, see 
also Ala Dawa, ii. 244; al-Nast’s, fi. 116 

See Thn Rush, ii, 78; Hawting, ‘Role 
See Hawting, ‘Role’, p, 
Hawting comes to the ¢ 
debate ‘are likely to be secondary’ (Role’, p. 444). He argues that 

how the debate al 


Jusion that the references to the Qur'an it: thi 


fivorced woman during her adda would have arisen in ear sit strove 


to adopt the ‘idda and 


which previously knew neither. Ta that extent, therefore, we do not need 0 


tulate either the Su 


An as starting points for the debate 


However, it wems that the ha kely to have been th 


of Payimna bint Qays 


earliest ingredient’, from which he concludes that bate about the righ 


dons of the Qur'an’ (p. 445). We should, however, remembs 


the whole debate is therefore essentially Qur'anie in its origin (le Uy 
Queranie origin of the ‘ida, ee, for example, Aba Dawad, i. 241; and, for th 
diflerent types of ‘ids mentioned in the Que'an, above, p. 203, n. 12). Indeed 


that the Qur'anic commands aiting and axfigi should refer to the rights of 


divurcees during their “dda i 


his is, after all, the context, which 


is emphasised even more clearly by the judg ater in the same verse that 


her and her (former 


a divorcee has the right to receive a fee for nur 


husband's child, Furthermore, that this was so for Malik at lenst is 
his overt reference to the Qur'an discussions on this pe 
Hawting’s state the contrary (see n. 142 above 
Q.9: 60, which details the eight categories of people envi 


the main exception. Malik, contrary 


41 = jea-dtd haygahy yawns hiyditii (And give its due on the da harveat 
tn refer specifically to the cab? on crops (see Mie, i. 204), The aumerou: 


Such reports include: (f) the Prophet's instruction 
fromm the people of Yemen (see al-Bukhit, ii, 271 


Muwatia’ (16) where Mu'adh i reported to have taken galar on forty and 


Mu'adh 
flected ia a report in t 
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172 See Mute: i 65; cf Baya, vii 355 and sundry” ver ul, theese figures: deriving, he says, froen ‘original 
173 See Bayin, vi. 355-6; al-Baft, ix 285. Count Ostromog, 7 Refer, pp. 19 and 7). We 
174. See abowe, pp. 80: aho that certain modern Mush notably Khalla aru 
5 See Muw. ii. 170. wm, Zaydin, sta here are some seventy verses on family 
176. See above, p. 2 m at * wriica 
177) See ab-Baj, vi al-Zoarqdat, ix 15. Ch Wat", i 139, f I. international law an 

lash red x f wo fhid, i 

in addition to "Umar ibm "Abd abAzt s B 200; 1 Zug 

8 See Origins, pp. 5, 1900 
80) See Gad’ Caliph, pp. 1, 480 Ny p . 

Chapter Eight - Qur’an and Sunna site au ‘adi 
1 00 
41-43 in the English translation (Norwich, 19 ‘ 10 with tr bein 

4 og QEAS, ap accepted by all and the oath of the 

chapters in the ib altos” (Mio i quite span in he Q her, Fon he sumac (ie 

7 5 . 

) er thet ! acticaly no mention of any 
0 Birth-Hour', p. 24 ols abou rin Qt 101-3 an 
\ 14-5; of, ibid . 12 . 6; nor are there arr 

Studies, p : ble reference in Q.6: 14 
6 Coulean, Elia, 5 amend times of s00 
14 This in the Kutan numbering, usual in printed editions of Halp - , i 4:58, 62: 9-10; 
modern editions of Wanh (e.g Aigers, «a. 1399/1979}. The tradition, 
Madinan numbering resul a total 6213 verse Q A ‘Con pp 549, 
Beirut/Tunis, 1974 Nursh, Be Arab. d. 141) oF 
62008 (eg riwdyat Warsh, Beirut, ca. 1392/19 5 
5 See Hist Count. Onrorog had given. the m . 
vlitional figure of i rather than six 
hich goes back at Ie 50), hone For exam ) of 
ntled Tafio al thant a of the F See Beavane i ME, 148, 159A, where this concer 
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uillaume, in his review af Schacht's Ongm 
as Dr, Schac 


wnt going back to the past.’ In this 


7), avo noted that “nana 


tablished prac 


connection, it should be n in the Fourth Impression (1967) of 
Schacht’s Origins the expression ‘past sana’ on p. 70 has been change¢ 
valid sunna’, although the translation ‘aaa in the past” on p. 62 has been 
inadvertently?) retained 

V8 cg Muse. i. 70 (the iqdma is not doubled), 247 (when to stop the 26 
Dhow to do the fuudf al-gudsim), i, 36 (th for a preen Vike that 
of a pregnant divorcee), 179 (different types of dates or dr howd nor 
he storped together), See also Abd-Allah, ‘Concept’, py 4, 

49 See above, p. 96. 

40 See above, pp. 4 

1 Mui 4. 146 

42 We should point out that amas here, in ite undefined form, is not quite the 
ame ax the defined forr ma in Mail terms. Here it has thy 
rather more specific sense of a particular practice pot being obligatory but 
neverthelens being wenided (because the Prophet did i ” 
its being the correct way of doing something (because that wa th 


Prop 
described as 

#3 See Mu. i. 252 

Mino, i. 11 

15 See Mur. i. 231 

46 Mine. ii. 91, Cf. Malik’s use of the expres 


practice ‘is not one of the tramactions af ns? (Mi 60), The 
expression ‘suena of the Muslims’ also occurs three in the section 
Kita (see Muse. i. 148, 156 [rwic 


47 See Muw. ji, 101, and, for thy 
‘Concept’, pp. 618 


WW See Mu. ii. 70; ef ‘Concept’, pp. 615ff 
1 See Mus, i. 231 
50 See Gibb, Mohammadinivm, 5 hacht, "PreIslamie Back n 
Hutery, pp. 39, 56; Inntine Abmad, *“Suama and Hi 44, 46 
92 See abave, p. 29 
9%. See abow, pp. 164~5, 161 
M4 See Schacht, Origins, pr 6 Pre-Islumie Background’, p. #2; Barton. 
Sources, pp. 1S, 219 
Chapter Nine ~ Sunna versus Hadith 
1 See abene, ps 4 
2 Cf, abc 45 
The confusion between the two words ha my view, been further 
exacerbated by translation of the word hadith (verbal as “tradstusn 
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thus g meaning very muc to the idea of numa in the senve of 
general practice ‘om’, which is clearly not the as ‘verbal report 
E ame general point, see Hodgson, P 6 
See Vesey-Fitzgerald, Mi L 
See Robson, "Tradition 
Gibb, Mt 4-5. Al 1 also states that “Had ix the 
a A “veh fh 5 in He 
s pp chew , in aware of a diff istinetion 
h ! cha although general 
een thi rims, 1 ? 
1 a ar instance, when he says thi 
a M roe b 4 " rf 
s Ct follow this [tradition f 
Medina”* (On 
. understands mean 
for the Madin hacht ix at pains to point out later on 
ff below, pp. 171 
i ri 
hails Hasa 7 
V 
r hat Aghnich Mi Pheories of Finance (p. 36 
Goldsih 2 at be embodied in a hadith but i 
1 it ble for to. contradict 
fs nd 19 
Abrnad Hasan, Karly Develop 
See A Termuns ever, how Ansari, lik 
\ H. umes that the \erms ean the same, oF 
r M. a n 
Con A i Interestingly, Abd~Allah 
£7 okt inh on Maliki legal heory pp. 15 
Al-Sarakhst, for example, comments that what is meant by suina for the 
both th the Prophet and the of the Companion: 
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whereas for al-Shafi'l it means only the sunns of the Prophet (see al-Sarakhsi, 
Unity. 113-14, abso i. 318) 


For the shift away from Madinan “anal to ‘classical’ hadith 
Ansari, ‘Early Development’, paxtim, exp. pp. 14, 23-4, 176 
250, 370, 377, 381; cf. Origins, pp. 73, 76, 77, 80, 228, where Schac 
that lamic jurisprudence (i, the formalisation of began i 
Origins, p. 77; see also ibiel, pp. 4, 59 and 44, n. 2 
See Origins, p. 77, referring to Umm, vii. 249. 
See Mua, ii, 108; also above, pp. 161~2. Cl Waks, & 113, 118, where the 
practice is recorded from Madinan qado during the caliphate of Mu’ Awiya: 


ibid, i. M0, where it is recorded from Abd Bake itn Haz 
aliphate of Sokayman or "Umar ibe “Abd ab“Agie; an 


[= lam, iil, 74), where al-Layth acknowledges in this le 
pr 
else 
See above, pp. 16 
See above, p. 16 
See Vinon, vii, 182-3, 248-9, 35216 (a 
14; Abd-Allah, ‘Concept’, pp. 141 
See Mu, Sh 15; Cimon, vi 
Abe Allah, ‘Concept’, pp 
See Oni 8; Margotiouth 


above, p. 227, 1 


Ibid, p. 
See ibid, p. 80. Cf 
doing, completeh 


See Onigint, yo 75. Th 
matiers, followed! by as 


characteristic of Gold 


the rule of the Umay 
igodless’ and ‘complet 

however, a highly suspect premise, he ot neem, howeve 
motivated, of many of the Umayyad rulers for matters of religious law (se 


above, pp 140K, also SALP, ii, 18-25) 


Thid, p. 149 (ef. pp. 4-5), See also Schacht, ‘PreIstamie Backgron 


idem, Introduction, pp. 3 
For Malik’s care and accuracy with regard to pedith, see above, jap. 16! 
See abow 15€ 

Rackham, History of the Countryside, p24. (Veal n 

See above, p. | 


See above, pp. 0-1 
Schacht recog 


for reasons that we have explained, he doe 


the similarity in attinnde between the an 


ancl the iclea of the Prophet (see Or 2 
phet (see 
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jem, “Pre-Islarnie Background’, p. 42: above, p. 


228 


Ss TO PAGES 
For th 
Ansari, “T 


75-10 


Conclusions 


Ahmat 


precedin 
an, Exh 
Abd-Allah, 
we Abn 


adhan 
‘adl 
ahadith 


aal-hadith 


akkbar al-ahdd 


alif 


akbar 


‘amal 


asbab al-nngat 


ava 
bayt al-mal 


Companion 


dua 
fayih 
Fatiha 


fata 


Glossary 


the call to prayer 


as an adjective) just, of high moral integrity 


pl. of he 


ith (qv 


the people of the hi 


the people of opinion 
modes, or ways, of reciting the Qur'an 
pl. of Khabar al-wdhid (9.v 


the Arabic letter that may (a) carry the Aamea (q.v.) or 


Arabi 


b) represent the long ‘a’ v 


scholar, man of know 


especially of the science 


s, to begin the obligatory 5 


practice, especially that based on the estab 
lished legal princi 


and precepts of the Madinan 


the occasions, or circumstances, of revelation [of 


pecific Qur'ar 


the mid-afternoon prayer 


lit, ‘the house of wealth’; the treasury of the M: 


one who saw the Pr 


the Muslims living at the time of the Prophet 


religion’, but with the broader sense of 


tion’ (etymol 


lly, the word refers 6 


debit situation between a man and his Creator 


prayer, in the sense of supplic 


ore 
of the Qur'an 


the open 


an authoritative legal opinion issued by a 
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understanding’, ie. understanding how t 


ply the Divine law from a knowled, 


rces; jurisprudence; the judgements of Islamic law 
pl. of fagth 
certainty, expecially in business transaction 
ajor’ ablution, or act of purification, necessary 
fier sexual intercourse, menstruation, etc, before 
prescribed penalty for a crime as laid down in the 


i" report, especially of the Prophet and/ 


Companions; also used collectively to indicate the 


gs and reports preserved in the 


he pilgrimage to Makka, performed at a specific time 
Fifth Pillar of Islam 


awful, permitted, allowec 


he a jon that an expression that is unqualified 
utlag) in © will be qualified by the same 
lification has in another, provided the 


he area around Makka which should not normally be 
ntered by anyone w not in ihram (q.v. 

awhul, prohibited, forbidder 
festival; one of the two festival days in Islam 


Jothing and ger 


independent reasonin| as used to arrive at 
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aa’ 
imala 


ima 
igama 


isha 
ivhtivah 


isnad 
weikaf 


Jahiliyya 
jihad 


jigya 
kaffiva 

kalala 

Khabar al-wiathid 
hatdba 

Aitabiyyat 


lam 
lian 


madhhab 
mafhim al-mudkhdlafa 


mafhuim al-muwsfaga 


GLOSSARY 


oath of abstinence from marital intercourse 


nting an “a” vowel so that it 


the phenomenon of fr 
sounds like an ‘e 
leader (of the prayer, and also of the community in.» 
political sense); man of knowledge, expert 

the version of the adhdn which is ssid immediately 
before the prayer is begun 

the later evening prayer 


the phenomenon of words and phrases t 


maushtarak (4 


chain of authority, especially of a hadith 


retreat, expecially in a mosque while fasting during 


the last few days of the month of Ramadan 


the ‘Period of Ignorance’ before Islam 

struggle, especially fighting for the sake of Allah to 
establish Islam 

‘poll-tax’; a protection tax levied annually on the 


adult males of non-Muslim communities living under 
Muslim rule 
{act of] expiation 


inheritance inv th d/or children 


isolated” hadith, a hadith transmitted from one or 

very few Companions 

an arrangement whereby a slave will be free once he 

has earned a certain amount of money for his master, 
ally paid in instalments 


Jewish and/or Chris 


he Arabic letter that represents the T’ sound 
mutual invocation of curses’; the procedure whereby a 
man who accuses his wife of adultery without sufficient 
witnesses may avoid the penalty for gadh/(q:), and she 
the penalty for adultery, by their both swearing that 
they 

of A 


school of law and/or jurisprudence 


lling the truth on pain of bringing the curse 


th on themselves if they are lying 


lit. what is understood by contrast’; the technique of 


‘argument ¢ [or a] contrario’ 


jer-implication’ 


Y 


ning that if you say X.about Y, it only appl 


and not to 


nything other than ¥ (see above, p. 6 
lit. ‘What is understood by similarity’; the technique of 


«@ fortion deduction (see abowe, p, 64 
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GLOSSARY 


the sunset prayer 
one who bas been subject to gadhf (qv 


of a wellknown’, i.¢ with many transmitters 


relating from one or very few Companions 


ning arrows played in 


jon, will be free when 


a measure, roughly ¢ 1 double-handful of 
a scholar or transmitter of hadith 


ew qualified to exercise gtihad (q.¥ 
a slave who has agreed to a Aildda (q.x.) arrangement 
a hadith) with an incomplete iimad (qx) back to the 
Pr ally when the Companion link is missing 
an individual copy of the Qur’an 
1 word or phrase) having more than one meaning 
with a complete tindd (4.x) going back to 
the Prophet 
(of a hadith) with so many transmitters among the 
as taken place 
lit. ‘text’, ie. a elearly-worded, unambiguous, text 
the minimum amount of wealth necessary before 
accusations of ili : 


Qur'an reciter, « pecialiat knowl 
eage teil viata aa Orn 


Hivided between them 
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raj‘ 


rapn 


vak’a 


ral 


my 


riba 
rahi 
sa 


sabab al-nuzait 


say 
sadd al-dhara't 
sahih 

shadhah 
haha 
thavt'a 

yubh 

subhana tah 
Successor 
tadbo 


tafitr 


takbtr 


GLOSSARY 


[reasoning by] analogy 
the Arabic letter that represents the *r’ sound 

(of divorce) revocable 

the stoning penalty for adultery 

‘one cycle of the prayer, involving standing, bowing 
and prostrating 

a weight (variously defined; the Baghdadt raf! is 


roughly equivalent to 400 gm. 


opinion; a legal decision ba: 


independent reasoning and personal opinion 


transmitter, especially of hadith 


the bowing position in the prayer 


a measure of four mudds (q.v 


ing, of asbab al-mussil (q.v 


alms-giving, charity 


the rite of going between Safi and Marwa (near the 
Ka'ba in Makke 


lit. ‘blocking the means’, Le. preventing the use of 


part of either hag or ‘umra 


lawful means to achieve unlawful end 


(of a hadith) sound, auth 


irregular, non-canonical 


testimony; specifically, the declaration that there is nc 


god but Ged and that Mubammad is His Messenger 
which is also the First Pillar of Islam 


the divinely reve law (lit. ‘pathway’) of the 
Muslims 

the early morning prayer 

God be glorified)’; an expression of surprise or 


wonderment at something 
pe 
a Mush 


generation following the Companion 


xpected, whether of a 


n who saw one of the Companions; one of the 


normative practice of custom, especially of the Prop! 


a chapter of the Qur'an 


the process of making a slave mudabbar (9. 


rctation, exegesis, especially af the 


saying ‘Alldhw akbar’ (God is as at the 


beginning of the ritual ps 


making an exception 
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GLOSSARY 


making an exception to, of restricting, an 


aying "Labbarka, a trayh tc’ (‘Here T 

am, OL Tam hile on hap 

a way of doing Aaj whereby a does an ‘wnra in 
ths of hay and then comes out of ihrdm and 
Makka he actual time of the Aq 

aving dum" (Peace be upon you") at the 


ircum ation of the Ka’ba in Makka 
f al in Makka 


on, Le. using dust or earth inste 


a slave-girl who is the mother of a child by her master 
and who automatically becomes free on her master's 
smimunity, expecially the Muslim commun 
little” pilgrimage, or visit, to Makka, performed at 
' inclusive sense of a word or phrase 
Je “roots of jurisprudence’, the sources of Islamic law 
affiliation Jave after he has been set free 
bea 
the prayer which involves an odd 
number of rak‘as (usually three) which is done after the 
minor’ ablution, or act of purification, necessary 
rination fore doing the prayer 
apparent, overt, obvious of literal meaning of a word 
1¢ obligatory alms-tax which forms the Third Pillar 
of Iskarr 
form of oath whereby a man declares that his wile é 
n mother's back (gabr)’, i.e, hardm for him 


the mid-day prayer 
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1 have 


g those that in turn cite the 
Encyclapacdia of Islan 


although this procedure has 


ain refe uemalyrte 
and the works of Bre 


been not been followed in 


nces (especially 
kelmann and Sexgi 
all cases. M. 


available, The description 


similarly brief and apply in particular 


to this study: further details may be gained from the references cited 

Abin ibn “Cthmin ibn “Attn (d. before 105/724): niet, governor of Madina 
83/695~¢. 702) under ‘Abd al-Malik, See EZ ¢ 

Abd al-'Awi {ibn ‘Abdallah} ibn Abt Salama al-Maj 4. 164/780}: Madinan 


fagth, See Muranyi, Materiahien, p. 838; idem, Fr pp 30-2 (but see ab 
p 192, n, 89) 

Abd ab“Adte ity al-Majishon, see ‘Abd al-"Azte [ibs “Abdallah iba Abt Salama al 
Majishau 

Abd al-Harnid ibn ‘Abd albRabman ibn Zaye ibe albKhappab ' 
and 125/743) governor of Kula. (9 10) under “Umar ibn "Abd 
al-'Aviz, See Tahdhib, vi. 119, 

Abd al-Karimn alsfazart (el, 127/744 s vi. 373-5, 

Abd al-Kartie ibn Abr LMukharig (d. 126/74 See Tahdhi, vi. 376-9. 

Abd al-Malik ibn ‘Abd alAzts ibe al-Majishan (d. 212/827): Mactinan fagdh, son 
the Mas wih. See Mutanyi, Materiaien r 

Abd al-Malik ibn Marwan (d. 86/705): Uv 65-86/685-705, See El 

67,7 vi 4 

Abd abRabman itm Abt I-Zinid ‘Abdallah tba Dhakwan (et 174/790 ri 
the Madinan fagih, See Takdhih, i 170: 

Abd al-Rabman ibe al-Hakam (¢. 7) poe: brother of the caliph Marwan, See 
Cikel, ii, 129 

bn Huursewe alA'raj (dl. 1 See Tahdh m0 

al-Rabman ibn Zayd ibn Aslan (d. 182/798): mufiter. See GAS, i 

Abd al-Razeiq abSan'‘tnt (cl 427): compiler of hadith, See GAS, i. 99. 

Abd al-Woahbits, al-C)if, see al-Qgeit “Abel al-Wiah 

Abdallah ibn “Abbas (d. 681/687) Companion, Se i 

Abdallah iba Abi Bakr fibn Mubamismad] ibn "Ame ibn Hazm. (@ 130. o 
135, ret, son of the Madinan gad and governor. See GAS, i. 284 
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Abo Subayl Naf’ ibn Malik iba Abt Amir (a. betwe 50 and 136/754); Habbar ibn al A. 2 Companion. See Jutba, vi 
uf, Malik See Tahdhih, x. 409-10, K See EI (2 §; GAS, L 10, 
Aba Thawe (d. 240/854): Iraq} See El (2), i 155; GAS i 45 ui ' Abst Bakr al-Sidei niece of ‘Nisha an 
Aba “Ubayd, the mael of Sulayencin ibn ‘Abd al-Malik (4. 2); nitnt See Tahdhis, xi \ ns al-Zubays. See T t 
Abo “Ubayda ibn al-Jarril (4. 18/639): Companion; governor of Syria unde y th ge and ' f Madi 
Umar. See EP (2), i, 158-9 A i El (2), ii 
Abo Yowuf {d. 182/798): Kufan fagdk. See & 64-5: GAS, iA s ier of @AS, i BOT; Tahdhi 
Abo }-Zinsd ‘Abdallah ibn Dhakwan (4. 131/748): Madinan fagtt. See GAS i 4 
Aba bZubayr alMakkt (d, 126/743): ritet. See GAS, i i ! See 7 q 
Almad ibn Hanbal (d. 24 mpier of founder’ of th M iter of n 
mmadhhab. See EL (2), b AS, 1 y 1 : 
isha bint Abt Bakr al-Sidillq (A, 58/678): Companion. See EF u Y ' mentator on Mi 6 
al-Akhfash, Abmad ibe “Imriin (d. before 250/864)> commentat See ' Abidsid caliph, 17( aS 
GAS, i, 460; Schacht, "Manwicrips in Kairouan’, p. 244 ' fad. + 20 
AU ibn Abi "Palib (4. 40/660): Gompanion; fourth caliph, 35-40/656~61. See EI l fh. See EL (2), it, 24 
Alr ibn al-Madint (d. 254/849): havith-sehola ‘ 4/819): Ki © GAS i 
At ibn Ziyad 1. 188/799) mitter of Mf 1S i 46 t ‘ 
MArab, k 251-, ih 345-7; Rip, bby AM 9 Muu. To 
pp: 29-50 tak ‘ Woe. OL 
Ammar ibn Yasir (d. 37/657). Companion. S ‘ u ; t ' 
Ame ibn abs (i. © 43/663): Cormpanion. See EE ' " on of GAS, 1.8 
Ame ibn Haz (d. ¢ 51/671: Companion. S i. , \ M 0/747): net. See ia 
Anas ibe Malik alAngart (d. «. 93/711): Companion, See EI ‘ t 
al-A\raj, we “Abd a-Rabenan ibn Hu Nv ' CAS i 
Aghagh iba al-Faraj (. 225/140): commentator on Muse. S AL A 
Schacht, 'Manuscri 40’, t \ hi El 1 
Agim (d 129/745): Kut See I (2), i. 206-7; GAS 1 4/829; M EI ‘ 
AW ibn ‘Abdallah al-Khurdsiet (195/752 see Gl 
AWW ibn Abt Raby (4.11 Makkaan foyth, See BJ As ei 
Awn ibm Vasu (c, 289/853) hn Wabb. See M Wahd, p. 54 1 Abd abRabr Muh : 
Haebt, ‘Maris Ka p. 250. 
al-Awal't (d. 197/774) Syrian fagth, See B GAS. 516 \ , 15,4. 178 
ab al-Sakhtiyant ' See (it ; Abi Hi bat aA 4/1100). Madinan fag 
al-Bajt (cl. 474/108 Jalusian scholar; conument t EI 
6-5 \ ‘ ks fg: Se f i. 695; Ga 
al-Bukhart (4, 256/870): compiler of See t i. 1296-7; Gas, 
1 M Abd al-Rabman ibn Abt IZ 
al-Dant 1053): seholar of Qh rea See I i. 109. 1148}: Andalusian scholar and gar See Kf 
Dawid 1. 270/86): “found Zahir See Bl (2) i 
id, 748/ 1348): blographer. See GAL, Supplement, i. + f Malik ! EL (2), it. 76 
277/890); historian, See GA , Ton H M author of the F ¢ Mu 
ul-Fsray’a ‘ 44): Companion. S $x 4 Ibn ’ i 
al-Ghatigh, Aba }-Qy "9 5/90 te wuthor «ee Talib ibe al-E1ajj i scholar. Si hk 
a Muswapta. See Me + {= , Hi : 
Diba, 4. 470-1 Ibo HL Ab Ht 
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Ibn Hazm (d. 4956/1064): Andalusian Zahirt scholar See EI (2), iii. 790-9; GAL. 
Supplement, i. 692 

Ibn Hurmue, see “Abdallah ibn Yazid ibn: Hui 

Ibn Inbaq (dt. ¢. 150/767): historian, See EU (2), iii. 810-11; GAS, j 

Ibn akJazart (d. 83/1429}: scholar of Qur'anie readings. See EF (2), iii. 753. 

Ibn Juray) (d. 150/767}: compiler of hadith. See GAS, i. 9) 

Ibn Juzayy abKalbi, Mubarmmad iba Abmad (a. 741/ 1340): Andalusian sch 


See KI (2) 


hn ihMadint, see “AIT ibn al-Mactin 
Ton Mahdi, ‘Abd alRabman (d. 198/813}; fadwhecholae See Tahdha 
Ton Majah (c. 273/886): compiler of hadith, See El (2), iti. 856; GAS, i. 147~B 


Tho al-Majishan, see “Abd al’ Avte iba abMajishn an 
al-'Aziz ibn al-Majiahon 

Ibn Mas'od, sw ‘Abdallah ibn Mas’ od 

Tho alMawwaz, Mubammad (d. 269/88: 
Muranyi, Materalien, p. 20 


thn al-Mu'adhdhal, Abmad (d, 240/854): Malik faydt. See M 550-8: 
$41; Diba, A. 6, 141-3. 
Tho al’Mubiirak, ‘Abdallah (4, 181/797): conpik th Seo EI i. 


GAS, 1. 95. 
foo Mujahid (a 
Ton al-Mundhie (c. 918/990 
fbn Muzayn, Yabya ibe Zakas " 10/78 


cormmentator an Mu ; ssc 
Kairouan’, p. 235; GAS, i, 460, 4 

Ton Naf’ abSa°igh, ‘Abdallah (4, 186/802): niue fir commentator on 
Mu, See Mad, i. 356 

fbn Nasir al-Din, Muhammad ibm ‘Abdallth al-Qayst 438) Syria 


holar. See Muranyl, Materialion, p. 11 
Thi abQasien (4. 191/06): tranwnider of Afwe., and of MaliK’s opinions in th 
Mudasswana. See EI (2), i 


1350); Syrian scholar, See AY (2), ii 


Thn Quiayba (d. 276/889 holar, See EZ (2), ilk. B44 

Ibn Ruwhd (al-Elaitd) (d. 5% Andalusian lf foqth and philosopher: See EI 

Tn Ruvha (alsJadal) (520/116) = nt fouth: See GAL: i 304 
Supplem 662; GAS, 469, 4 

Thn Sa'd (4. 280/84 ‘ii, 92 as 

Ton Shihab al-Zubet yh and Sedh-scholar, See GAS, L 

(4, Azmi, Studie 

Ube Sie (d. 110, §i: 919-8: Gti 6n3~4 

Ton Taymiyya (el, 72 % 

Yon ‘Tolan (¢. 9539/1546): Syrian seb BI (2), wi. 95 

fbn "Umar, se ‘Abetallah ihe "Umar 

hn "Lyayna, see Sufydin tbr “Uyayma 


fon Wahb, se "Abdallah abn Wabls 
Ton Zaye, se Rabin i 
thn Ziyad, see AI ibn Ziysd 
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Tbeahitn al-Harbi (d. 285/898): hadith-scholur: See GAL, Supplement, i 
Ibrahim al-Nakha' (d. 96/715): Kutan fagdh. See GAS, 403-4 
Ibrahim ibn Abi “Ula (d Wr nit. See Tahdhib i. 14 
Iss ibn Duar (d. 21 snmentator See Mad. iii 16-21 
acht, ‘Manuscripts is an’, p. 235 
1 Misa al-Vabyyab itd. 44/1149} Andalusian scholar and qa. Se 
Jabala ibn Hammod (a. 299/911): eto of Mies S ii. 207-50; Mace: Din 
} A A 6a sion. See GAS, i 8 
J Ms d wee y 0/6 6 0/6. 6 
% under ‘Abdallah ibn al-Zuk oayrt; p. 273 
Jafar ibe n 13) "Abbaaid ( Mastina (146~150/763-76 
der al-Mamtr. See Z a4 
Jaste ibn "Abel a- Hast D4): compiler of 5 Tahihb, ii. 75 
j Hanaft sho 1 15; GAS, 4, 4 
. 2: Companion: See Tah ‘ 
i 4): Malik See Gill, Supplement, ii, 96-9 
Khsirija ibn Zaye ibe ‘That 7 ne of the “Seven Fu Madina 
i ‘ ON): Eagypeian fog 
Mahe Abbie cali , 
Malik ibn Abt “Amir (d. 74/4 Malik’s 
Malik ibn. Anas al-Agbabit (d. 179/795): Madi 
ba Said pp 433-44; al-Fasal, rd 
1 ear ee fbn Hazm, pp. 408-9; Tamkil, i 61-92 
Ma‘mar ih 4/770): compiler of hadith. See GAS, i, 291 
v Att ayes kl 
M Aba Ja‘far alManyor 
M m 65/685): Umayyad caliph, 64-65 /684-685;, formerly 
Min sine. 49/c. Glau 6 674 
M Abr Su 680} Companion; Umayyad caliph, 41 60/661 
f ’ ‘ mar and “Uthmnan, See AY (2), vi 
Mubammad itn ‘A Naki 45/762) *Alid rebel again 
Mul tm Ab ) ib ‘Ame son Hazem (d. 1327750 
Madina f 1 ft. See Wald’, i. 175o¢ 
M vie “Tas dhe 'Ad al- Waid al-A 221/856 or 222 
° See M Schacht, “Manuscripts in 
‘ AS, L472 i, ‘Manuscripts in Kairouan’, p. 2 
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Mubammad al-"Uitbt (dl. 255/869): author of the ‘Libipye. See GAS, i 
Material, p. 50. 

Mujahid (d. 104/722): mufassi, See EX (2), vil. 293; GAS, i. 29 

abMundhir ibn abZubayr (d. 64/683 or 73/692). brother 
Zubayr and nephew of Aisha, See Caskel, i. 430; al-Pabart, Hi 
455 

Muga! iba Sulayman (d. 150/767): mufusir, See EI (2), vit. 508 

Muaslizn (dl. 261/875): compiler of hadth. See EY (2), vii. 69 

Naf’, the mewld of Ibn “Uinar (4. 1 Madinan réwet and f 


412-15; Ibn Sad (ism mata) 5 
an ibn, Abt Nuayrs (d. 169/785) 


Nafi’ ibn "Abd ak Madinan ¢ 
9; fbn Sad (qin musanim), po 45. 

abNasi’t (d. 303/915): compiler of hadith, See GAS, i 167-9 

il-CQibist (dl. 4108/1012): Quyrawaint See GAS, i 4 

‘al-Qadit ‘Abd abWahhab (d. 422/105}: Malikt fagth. See GAL, Supp 
al-Zirikl, Wve $99 

Qian (4. 220 Madinan qin. See GAS, i. 12 

al-Qu‘nalst, ‘Abdallah iba Maslarna itn Qu'nab al-Haritht (d 221/8. 
‘of Maw, See Tahdhib, vi, 31=3 

al-Qurfl (cl. 684/ 1285): Malik api and ce GAL, Supple 

a-Qusim ibn Muhammad ibn AbE Bakr (d. « 106/724): one of the 
‘of Madina, See E/ (2), Supplement, p. 3 GAS, i. 279 

Qatdda (4. 118/736); mufiusir, See EI (2), iv, 748; GAS 2 

a-Rabi’ ibn Malik (d. 160/776): rie, Malik’s uncle. Se ar 

abRabt" ibn Sabih (d. 160/776): compiler of hadith. Tahdhib, ti. 247 

Rabit'a thn Abt ‘Abd alRabeoin (Rabfat abra'y’) (d. 196 
GAS, 1, 406 

Rashid ibn Abt Rishid al-Walldl (d. 6 6); Past acholax. Se 


Judhiea, p. 123; Makhlaf, i. 201 
Sate ibm Abt Wagaiy (d. « 51/671 
Sadaqa ibn Yasir al-Makk (d. after 
Sahla bint Suhayl (¢ pa 
Sahnan (d. 240, piler of the Mudawewans See GAS, i 


Companion, See f 7 


Said ibn wy) 4): compiler of adh See GAS 
Said ibn ab‘Ay (d. 1678); governor of Madina (6 49-«. 54 
under Mu‘dwiya. See J (2), viii, AS9; Tahdhah, ix: 48-5 


Sa'td ibm Jubayr (d, 95/714): Kuti scholar and See GAS. A 
Said ilon al-Musayyab (d. « 94 the ‘Seven F 
2), Suppler 


Mt, ps 311; GAS, L276 


Salim ibn "Abdallah ibn "Unnae (ch ¢. 106/724 foil eee 
as one of the "Severs Pup See Tahdhis 

al-Sambadt (d. 911/1506) historian. See Gal 

al-Surakhed (cl. ¢ 43/1090): Harafl ssi anc figth 

abSha'br (d, 10 Kuta See AI (2), ix 

al-Shafi' (d. 204/820 usalf and fog; founder’ of 
ix, 1815; GAS, & 414-90. 

al-Shacit (cl 790/1388): Andalusian st GAL, Supplemem. 


pant, Mubammad it 
dhe GAS, i 


al-Hasan (d 189/805) 


abSh 
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de. See GAS. i. 407 
See Tah, xi 


Yahya ibn Sad al-Anstet (d: 143/760) Madinan gédF and 

Yabya ilon Sa’ ibn al“Ag (d. 2c nee, son of the Maciinan gen 
215 16. 

Yahya ibn Sa’td al-Quypin (d. 198/815) jaditi-scholar. See Tahdhah, xi, 

Yahya ibn Yabya al-Laytht (d. 254/848): transmitter of Mae, See GAS, i 459; Mad 


ii, 534-47; Diba, ii. 952-5. 

Yasidl ibn "Abd al-Malik (d, 105/724): Umayyad caliph, 101~105/720-724. See £7 
Vy 1062. 

Zayd ibn Abt Unaysa akjJazart al-Ruhawt (or al-Rahawt (i 125/743): nut See 
Tahdhib, ili, 397-8. 

Zaye ibn “Air (dh. 122/740): eponymous ‘founder’ of the Zaydi sect and presumed 
author of the Manat alfigh See BI (1), i 193~4; GAS, i. 556-60. 

Zaye ibn Aslan (d. 196/755): Madinan fag. See GAS, 405-6 

Zaye thn Thabit (d. ¢ 45/666): Companion. See GAS, 4 2 


Ziyad ibn ‘Abd albRabmin (Shabjan) (d. < 199/808) Andalusian transmitter of 
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